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From legislators and regulators to dispensaries and private 

medical providers, no one involved with medical marijuana 

programs and hemp industries can doubt Andrew Sacks is the 

leading medical marijuana and hemp lawyer 

in Pennsylvania. As the co-chair of the Phila-

delphia and Pennsylvania Bar Association 

Committees on Medical Marijuana and 

Hemp Laws and his association with ATACH, 

now PCC, Andrew has worked hard –

and will continue to work hard –

to make Pennsylvania medical marijuana

and hemp industries the greatest in the 

United States of America.

For any legal needs in 
either or both industries, 
please call Andrew at 
215-764-3008, or email at
asacks@sackslaw.com.
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The Cannabis Industry: A Financial Services Catch-22
Joann needleman  
Special to the Legal

U.S. banks exist to provide 
financial services to the com-
munity they serve. Bank 

charters are granted and continu-
ously monitored by regulators to 
ensure that banks fulfill the needs of 
their communities. Pennsylvania has 
legalized the production and sale of 
medical marijuana. In time they will 
generate revenue which will be used 
to pay employees, pay vendors and 
more importantly pay taxes. But who 
will process these transactions? What 
happens when an industry has a des-
perate need for financial services but 
the local bank shuts its doors to 
providing help, even though that 
industry is operating legally and in 
compliance with all state and local 
laws? This is the conundrum facing 
traditional depository institutions: 
serve the needs of the community or 
risk regulatory enforcement actions 
by banking regulators or worse, crim-
inal indictments by federal law 
enforcement.

This article first outlines the legal 
and regulatory landscape facing 
financial intuitions who want to ser-
vice the cannabis industry. The 
remainder of the article focuses on 
some very limited solutions that are 

being considered in an attempt to 
provide short-term figures to this crit-
ical problem.

legal and RegulatoRy 
landscape
As of the writing of this article, 29 
states, the District of Columbia, Guam 
and Puerto Rico now allow for com-
prehensive public medical marijuana. 
Of these states, nine of them allow for 
“adult use” or recreational purposes. 
Nonetheless, marijuana remains clas-
sified as a Schedule I substance under 
the Controlled Substances Act (CSA). 
The manufacturing, dispensing and 
use of marijuana remains federally 

prohibited and therefore any revenue 

generated and subsequently deposit-

ed into a federally insured banking 

institution would also violate federal 

law. At the time that Colorado became 

the first state to legalize marijuana; the 

Department of Justice (DOJ) issued 
policy statements and guidance to 
federal law enforcement officers as to 
enforcing CSA in light of the state’s 
legalization of marijuana. At the same 
time, the Financial Crimes 
Enforcement Network (FinCEN), a 
division of the Department of  Treasury 
Department, also issued its “guidance 
to clarify the Bank Secrecy Act (BSA) 
expectations for financial institutions 
seeking to provide services to marijua-
na-related businesses as well as guid-
ance which aligned the information 
provided by financial institutions in 
BSA reports with federal and state law 
enforcement priorities.”

Yet despite its CSA classification, 
dispensaries are rapidly opening and 
are operational. However, they all 
operate in cash because they cannot 
accept credit cards, checks or any 
other forms of payment that require 
processing through a bank. 
Dispensaries cannot take any cash to 
the bank for deposit and their employ-
ees and vendors must also be paid in 
cash. Local, state and the federal taxes 
are paid in cash as well. It is a situa-
tion that is not sustainable.

Some relief came in 2013. Known 
as the Cole Memo, the DOJ outlined 
eight priorities for department attor-

catch-22 continues on 12

Until such 
time as ei-
ther the state 

or the federal govern-
ment act, the can-
nabis industry will 
continue to stumble 
and the ability of 
the financial institu-
tions in this com-
monwealth to ser-
vice the needs of the 
community will be 
nonexistent.” 

Joann 
needleman, 
senior counsel at 
Clark Hill, serves as 
a navigator to her 
clients seeking 
advice and guid-
ance in the complex 

regulatory environment facing the 
financial services industry. She is 
chair of the banking subcommittee for 
the Philadelphia Bar Association‘s 
medical marijuana and hemp com-
mittee and she also serves as leader of 
the consumer financial services regu-
latory and compliance practice group.
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State-Legal Cannabis: How Intrastate Regulation Is Different 
William F. mcdevitt
Special to the Legal

The sale of cannabis is illegal 
under federal law in all 50 
states, U.S. territories and U.S. 

possessions. Yet, as of May 1, 29 states, 
the District of Columbia, Guam and 
Puerto Rico recognized the legality of 
marijuana in some form (raw or pro-
cessed) and for some purpose (medic-
inal or adult-use/recreational). The 
federal Drug Enforcement 
Administration (DEA) lists cannabis 
as a Schedule I substance, lacking any 
beneficial or medical value. However, 
under a federal funding statute, popu-
larly called the Rohrabacher-Farr 
Amendment, the DEA is barred from 
prosecuting any person or entity that 
participates in or operates a medical 
marijuana program that is legal under 
state law. This budget limitation func-
tionally extends to every medical 
marijuana entity that simultaneously 
participates in a “state-legal” medical 
and adult-use market (i.e., almost 
every state-legal adult-use market 
participant).

State-legal cannabis operations rely 
on a shifting landscape of regulations 
and directives issued by federal 
enforcement agencies. Two memo-
randa issued in 2013 and 2014 by then 
Deputy Attorney General James M. 
Cole (the Cole Memo) directed feder-
al prosecutors to refrain from pursu-
ing charges against companies that 
operated in accordance with state-
authorized medical marijuana pro-
grams, so long as those state laws and 
programs advanced federal priorities 
to prevent distribution to minors, 
funding of criminal enterprises, trans-
fer of monies to states where cannabis 
remained illegal, violence associated 
with illegal cultivation, drugged driv-
ing, and related offenses and use/pos-
session/cultivation on public lands 
and federal property. On Jan. 4, U.S. 
Attorney General Jeff Sessions revoked 
the Cole Memo. The Department of 
Justice has not (yet) prosecuted any 
business that relied on the policies 
established by Cole. Other federal 
agencies, most notably the 
Department of the Treasury, have not 
repudiated statements and guidance 
that were issued in reliance on or in 
conjunction with the Cole Memo.

Cannabis businesses in the United 
States (and its territories) presently 
operate within the borders of states 
that appreciate the tax, employment 
and social benefits of cannabis. Many 
such entities operate as cash-only 
businesses because they cannot par-
ticipate in interstate payment systems 
(such as credit cards) or the interstate 
banking system. Smaller banks, credit 
unions and community banks may be 
willing to work with cannabis busi-

nesses, but this often involves incur-
ring charges associated with the high 
risk and increased reporting require-
ments. Cannabis businesses cannot 
sell any product across state borders. 
They must carefully consider any 
spending or investment of their reve-
nue across state borders, which might 
lead to federal scrutiny. To add insult 
to injury, every cannabis business 
must pay federal taxes on their busi-
ness income or face criminal prosecu-
tion and jail time, just like Prohibition 
Era “alcohol entrepreneur” Al Capone.

At present, state-legal cannabis 
businesses are primarily subject to 
state law and regulation and are per-
mitted to avoid federal oversight by 
restricting their operations within 
state borders. This situation is not 
altogether unique. Federal law yields 
to state law in other areas. Marriage, 
divorce and custody laws are defined 
primarily by states (in accordance 
with rights granted to all citizens 
under the federal Constitution). 
Doctors, lawyers and other profes-
sionals are licensed, monitored and, 
potentially, disciplined on a state 
level, separate and apart from feder-
ally regulated privileges they may 
seek to enjoy (e.g., writing prescrip-
tions for substances scheduled by the 
DEA, appearing and arguing in feder-
al courts, and so on). By tradition and 
statute, insurance largely remains a 
state-regulated endeavor, though fed-
eral oversight of the industry has 
increased over time.

The difficulties facing the growing 
state-legal cannabis sector in 
Pennsylvania can be seen by compar-
ing and contrasting those businesses 
to the state-regulated insurance 
industry.

In some ways, the insurance and 
cannabis industries face similar regu-
latory burdens:
•	  The commonwealth is required 

to approve both insurance and 
cannabis products. Under the 
Medical Marijuana Act, P.L. 84 
No. 16 (Apr. 17, 2016) (MMA), all 
cannabis products must contain a 
certain amount of active tetrahy-
drocannabinol (THC), must list 
the percentage of active ingredi-
ents and bear labels approved by 

the Department of Health (DOH). 
Similarly, the Department of 
Insurance (DOI) must approve 
polices offered, minimum levels 
of coverage, basic terms and 
materials available to the public. 
Consumer costs/rates also are 
regulated in both industries.

•	  Background checks are required 
for workers in both industries. 
The MMA precludes financial 
backers, principals and employ-
ees from working in the industry 
(in paid or even volunteer posi-
tions) if they have prior convic-
tions for the sale or possession of 
drugs, narcotics or controlled 
substances. Similarly, persons or 
entities who have a criminal felo-
ny conviction involving dishones-
ty or a breach of trust from “engag-
ing” or “participating” in the busi-
ness of insurance,” without the 
express written consent of the 
DOI. In point of fact, Notice No. 
2000-04 is the DOI’s means of 
enforcing a federal statute, the 
Violent Crime Control and Law 
Enforcement Act of 1994, 18 U.S.C. 
Sections 1033-1034. In the case of 
insurance, the state regulator may 
waive the prohibition and allow 
someone with a prior conviction 
to participate in the insurance 
industry; however the prohibition 
against convicted possessors or 
users of marijuana is not waivable 
in the cannabis industry.

•	  In each industry, companies must 
submit a business plan, satisfy 
minimum capital requirements 
and maintain commonwealth-
issued licenses.

•	  Each industry has segmented 
sections that are subject to differ-
ent levels of scrutiny and over-
sight. In insurance, the DOI 
oversees licensed insurance com-
panies, reinsurers (licensed and 
qualified unlicensed), surplus-

line companies, insurance 
administrators, reinsurance 
intermediary brokers, viatical set-
tlement providers and others. In 
cannabis, the DOH regulates 
grower/processors, dispensaries, 
practitioners, patients, testing 
laboratories and academic clini-
cal research centers.

While cannabis and insurance are 
primarily state-regulated industries, 
there are significant differences in 
the ways they are permitted to do 
business:
•	  Corporate Location. Insurance 

companies that satisfy the 
requirements for doing business 
in Pennsylvania can be incorpo-
rated in any state or any part of 
the world. International insur-
ance corporations may elect to 
open domestic subsidiaries, and 
are permitted to make manage-
ment and corporate decisions 
from anywhere in the world.

Cannabis companies face signifi-
cant legal issues if they manage their 
affairs across state lines. Any inter-
state efforts to direct a marijuana 
business will almost undoubtedly 
draw the attention of federal authori-
ties. The risk of federal investigation 
increases exponentially if a cannabis 
business is managed by persons out-
side of the United States. The canna-
bis business is thereby denied the 
management expertise developed in 
other countries, most notably Canada 
and Israel, where medical marijuana 
operations have flourished.
•	  Operations. Insurance compa-

nies may conduct Pennsylvania 
operations in whole or in part 
almost entirely outside the com-
monwealth. A licensed insurance 
company can employ workers in 
different states (or in different 
countries) to handle customer ser-
vice, bill processing or sales.

Cannabis entities must employ all 
workers within the commonwealth to 
avoid charges for improperly transfer-
ring monies generated from federally 
prohibited activities across state lines. 
While this may increase the number 
of cannabis jobs within the 
Commonwealth (and within every 
other state that allows cannabis sales), 
it restricts a company’s access to ven-
dors (packaging, labeling, profession-
al services, and the like) and reduces a 
company’s ability to negotiate with 
vendors.
•	 Payment Systems. Insurance 

companies can accept and dis-
tribute payments across state 
lines (or internationally). 
Pennsylvania consumers regular-
ly make mail, wire or transfer 
insurance premium payments to 

William F. 
mcdevitt is a 
partner in the 
Philadelphia office 
of national law 
firm Wilson Elser 
Moskowitz 
Edelman & Dicker, 

where he is a member of the firmâ€™s 
cannabis law practice. He can be 
reached at william.mcdevitt@wilson-
elser.com.

Having cash-
intensive 
operations 

makes marijuana 
businesses a target 
for theft. The largest 
bonded cash-trans-
portation company in 
Pennsylvania refuses 
to work with canna-
bis businesses.” 

different continues on 12
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Cannabis Banking Is a Matter of Public Safety
seth a. goldbeRg 
Special to the Legal

Let’s say ABC LLC applied for 
and was granted permits to 
grow, process and dispense 

cannabis pursuant to its state’s medi-
cal marijuana regulations. ABC now 
operates a 120,000-square-foot culti-
vation facility and sells its cannabis-
related products, which include THC 
and CBD vape oils, tinctures and pills, 
through three dispensaries. Because, 
as discussed below, marijuana is fed-
erally unlawful, ABC has been unable 
to obtain a bank account with a com-
mercial bank. ABC’s workarounds to 
not having the same access to capital 
and daily banking services hinder its 
business and raise issues of public 
safety in ABC’s local communities.

To build its cultivation facility, ABC 
needed $20 million to finance con-
struction. ABC was unable obtain a 
traditional construction loan from a 
commercial bank; prevailing interest 
rates for such loans were approxi-
mately 4.5 percent. ABC was instead 
forced to privately raise capital. High 
net worth individuals stepped in and 
agreed to finance the construction at 
an 18 percent interest rate, with a por-
tion of the debt convertible to equity 
upon the achievement of certain 
licensing and sales milestones. ABC’s 

founders will lose everything if ABC 
does not succeed, and their ownership 
of ABC will be diluted even if it does.

Daily sales at each of ABC’s dispen-
saries average $8,000 for cannabis-
related products, and average another 
$2,000 in merchandise. Having no 
credit card processing capabilities, 
ABC is paid in cash for all of its prod-
ucts. The cash is stored in safes inside 
each dispensary, and every Saturday 
approximately $150,000 is carried out 
of the dispensaries in duffel bags and 
driven to the home of one of the dis-
pensary’s owners. There the cash is 
divvied up to pay ABC’s owners, 40 
employees and various accounts pay-
able, all in cash. The risks to physical 
safety resulting from dealing with 
such large amounts of cash and the 
possibility of theft, loss or other mis-
management are obvious.

With ABC’s sales having grown so 
quickly, and the cannabis space con-
tinuing to gain in popularity, the local 
branch manager of a federally regu-
lated commercial bank reconsiders 
his earlier decision to turn ABC away. 
However, he is not able to openly bank 
for ABC because his bank has a policy 
of not banking cannabis. Instead, ABC 
creates a new entity, DEF LLC, which 
opens a checking account with the 
bank that ABC will use for all of its 
daily banking needs, including cash 
deposits, credit card processing, pay-
roll and accounts payable. By turning 
a blind eye, the branch manager has 

potentially exposed his commercial 
bank to serious problems with the 
bank’s regulators, not to mention to 
potential violations of federal law for 
financial crimes.

Scenarios like these are common in 
the cannabis industry because the 
vast majority of federally regulated 
commercial banks refuse to accept 
deposits of funds derived from the 
manufacture, distribution or sale of 
marijuana, as those activities are 
unlawful under the Controlled 
Substances Act (CSA), 21 U.S.C. 
Section 801. Indeed, according to the 
U.S. Treasury’s Financial Crimes 
Enforcement Network (FinCEN), as of 
March 2017, just approximately 375 
commercial banks had reported to 
FinCEN having provided banking ser-
vices to a “marijuana-related busi-
ness,” or MRB.

The dearth of banks willing to pro-
vide services to cannabis businesses 
results, primarily, from the obliga-
tions imposed under the Bank Secrecy 
Act of 1970 (BSA) and related regula-
tions, which require financial institu-
tions to file a suspicious activity report 
(SAR) where the financial institution 
knows, suspects or has reason to sus-
pect that a transaction conducted  
or attempted by, at or through the 

seth a. 
goldbeRg is a 
partner at Duane 
Morris. He counsels 
clients in business 
and litigation, with 
a particular 
emphasis in highly 

regulated industries, such as health 
care, pharmaceuticals and cannabis/
hemp. 

The scarcity 
of cannabis 
banking is a 

problem that has both 
inhibited the bur-
geoning growth of the 
cannabis market and 
transcended the can-
nabis industry.”
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Medical Marijuana and Workers’ Comp: Answers to Some Burning Questions

JeniFeR dana KauFman 
Special to the Legal

Medical marijuana has come 
to Pennsylvania and by 
extension to the common-

wealth’s injured workers. What image 
comes to mind? Do you see an 
injured construction worker, home-
bound due to multiple failed back 
surgeries, breaking free of opioids 
and performing daily activities that 
have eluded him for years? Or do you 
see a stoner employee blissfully 
smoking the best pot of his life at his 
desk, on your dime, because a doctor 
“recommended” it for minor low-
back strain? These scenarios capture 
the promise and the fear of the intro-
duction of medical marijuana into 
Pennsylvania’s workers’ compensa-
tion system.

By the end of this article, I hope to 
clear the haze and provide guidance 
on two burning questions: How will it 
be determined if the use of medical 
cannabis is reasonable for an injured 
worker? And, will workers’ compen-
sation carriers be required to pay for 
or reimburse workers for medical 
marijuana?

In April 2016, The Pennsylvania 
Medical Marijuana Act (MMA) (Act 
16) was signed into law, and earlier 
this year, dispensaries began to open 
their doors. The MMA provides in 
Section 2102: Nothing in this act shall 
be construed to require an insurer or 
health plan, whether paid for by 
commonwealth funds or private 
funds, to provide coverage for medi-
cal marijuana.

This section means that workers’ 
compensation carriers would never 
have to directly pay medical marijuana 
dispensaries. However, reimbursing 
workers for their out-of-pocket costs is 
not precluded. Let’s take a glance at 
the process of obtaining medical mari-
juana. This begins with an injured 
worker registering with the state as a 
medical marijuana patient. The patient 
then schedules an appointment with a 
physician on the state’s list of approved 
doctors. At the visit the doctor decides 
whether the individual suffers from 
one of the enumerated conditions in 
the MMA and whether treatment with 
cannabis will be of benefit. If the doc-
tor believes it would be, a generic “rec-
ommendation” (not a prescription) is 
provided. It is left up to the medical 
team at the dispensary to determine 
which strain and formulation of can-
nabis will be the most beneficial for the 
patient. The individual pays cash for 
the medical marijuana provided, 
which is limited to a one-month sup-
ply under the MMA. The patient, in 
this case an injured worker, will then 
seek reimbursement for the cost of the 
cannabis.

The first step in the reimbursement 
process will be determining if the use 
of medical marijuana is reasonable 
and necessary. Seasoned workers’ 
compensation practitioners are well-
versed in the concept of reasonable 
and necessary medical treatment 
from the utilization review (UR) litiga-
tion that is part of the practice. The 
MMA (as amended and effective May 
12) lists the qualifying medical condi-
tions for which medical cannabis can 
be recommended. There are four that 
are pertinent:
•	 Neuropathies;
•	 Post-traumatic stress disorder;
•	 Severe chronic or intractable 

pain; (as of May 12, the qualifier 
“of neuropathic origin” or “in 
which conventional therapeutic 
intervention and opiate therapy is 
contraindicated or ineffective” is 
removed);

•	 Addiction substitute therapy and 
opioid reduction.

A novel could be written listing the 
questions a workers’ compensation 
practitioner or Judge has about this 
list. Do neuropathies include any 
nerve injury, even carpal tunnel, or 
just radiculopathies of the neck and 
back? How does a workers’ compen-
sation judge (WCJ) determine if 
someone suffers from chronic or 
intractable pain? Pain is a symptom 
not a diagnosis, yet our system focus-
es on body parts and specific medical 
diagnoses. What constitutes chronic? 
Three months? A year? If someone 
has chronic pain is “Chronic OG” 
automatically the right cannabis 
strain for them? Can we look to the 6th 
Edition of the AMA Guides for help? 
Chapter Three of the guides provides 
a detailed framework for evaluating 
chronic pain based upon the impair-
ment caused as a result thereof. Or 
does the decision in Protz v. Workers’ 
Compensation Appeal Board, 161 
A.3d 827 Pa. 2017 regarding their now 
unconstitutional use relative to 
impairment rating evaluations (IREs) 
make use of the AMA Guides prob-
lematic?

The newly added “addiction sub-
stitute therapy and opioid reduction” 
condition also poses more questions 
than answers. The plain language 
says “opioid reduction” not elimina-
tion. This feeds into the fear of carri-
ers that medical cannabis will not 
reduce costs but instead be just 
another item added to the standard 
menu of treatment for which they are 
billed. To be blunt, how can the use 
of medical cannabis possibly be rea-
sonable if the worker is still using 
several medications including opi-
ates, going to therapy three times a 
week, and getting monthly injec-
tions? Shouldn’t the goal of medical 
marijuana be elimination of use of 
opioids and other costly treatment 
such as chiropractic care?

It is easy to see a dank and dreary 
future where carriers routinely deny 
claims for reimbursement as unrelat-
ed. This leaves the worker potentially 
unable to afford pain-reducing treat-
ment. At the same time, the worker is 
forced to file a review medical treat-
ment petition and wait months for a 
judicial ruling on the reasonableness 
of treatment. A top-shelf  claimant’s 
attorney would file a prospective UR 
at the same time as a review medical 
treatment petition to expedite the 
final judicial determination on the 
reimbursement request.

A final adjudication finding medical 
marijuana to be related and reason-
able and necessary treatment does 
not mean that the worker should 
automatically expect a check in the 
mail. After reimbursement is awarded 
the parties will need to take a look at 
the fee review provisions of the 
Pennsylvania Workers’ Compensation 
Medical Cost Containment 
Regulations (WCMCCR). I can literal-
ly see your eyes glazing over as you 
read those dreaded words. Inhale 
slowly and exhale.

In order for the cost of medical can-
nabis treatment to be potentially 
reimbursable, it must be provided by 
a “health care provider” which is 
defined in Section 127.3 of the 
WCMCCR as a facility licensed or 

authorized by the commonwealth to 
provide health care services. This 
includes treatment provided by doc-
tors, nurses and pharmacists. Given 
the requirement of the MMA that dis-
pensaries have various licensed medi-
cal professionals on-site during oper-
ating hours, it should be easy to dem-
onstrate that dispensaries are health 
care providers as defined in Section 
127.3.

Payment for prescription drugs 
and pharmaceuticals is discussed in 
Sections 127.131 through 127.135 of 
the WCMCCR. What constitutes a 
prescription drug or pharmaceutical 
is not defined. A compelling argu-
ment can be made that medical mar-
ijuana is not a prescription drug. 
First, a doctor writes a “recommen-
dation” not a prescription for it. 
Second, medical marijuana is physi-
cally no different than marijuana 
which remains illegal under federal 
and Pennsylvania law. The only dif-
ference is the intent of the use, not 
the plant or extract itself. Finally, 
Section 127.131 states that prescrip-
tions are to be paid by workers’ com-
pensation carriers at a rate no higher 
than 110 percent of the average 
wholesale price (AWP) of the prod-
uct. This is determined by looking at 
national drug schedules. However, 
there is no price schedule for medi-
cal cannabis as there is no national 
drug code for it, given its federal  
status.

A stronger argument can be made 
that medical marijuana is a pharma-
ceutical, defined as “related to medic-
inal drugs.” A judicial determination 
that medical marijuana is a pharma-
ceutical would allow for 100 perent 
reimbursement of out-of-pocket 
expenses as is customary when 
denied claims are later accepted.

There is another section of the 
WCMCCR, Section 127.109, titled 
Supplies and Services Not Covered 
by Fee Schedule. Supplies is not 
defined by the WCMCCR and cer-
tainly could encompass a product 
with medical benefits that is not a 
prescription. This section provides 
for payment at 80 percent of the pro-
vider’s usual and customary charge. 
If this section were to be relied upon 
by a WCJ in ordering reimbursement, 
there would be a legitimate issue as 
to whether reimbursement would be 
capped at 80 percent or if the cus-
tomary 100 percent would be award-
ed as the payment would be made to 
a claimant, not a provider.

Workers’ compensation tribunals 
in other states have directed carri-
ers to reimburse workers’ out-of-
pocket medical marijuana costs. A 
New Jersey ALJ in 2016 found the 

Workers’ comp continues on 13

An injured 
worker 
would be 

required to prove that 
use is for a covered 
condition and that it 
is a reasonable and 
necessary treatment.” 

JeniFeR dana 
KauFman, is the 
principal of 
Kaufman Workers’ 
Compensation 
Law. She has a spe-
cial interest in 
ensuring access to 

medical marijuana by injured work-
ers. Kaufman is certified as a 
Pennsylvania workers’ compensation 
specialist.  Further, she serves as the 
chair of the workers’ compensation 
sub-committee of the hemp and medi-
cal marijuana committee of the 
Philadelphia Bar Association. Contact 
her at jenifer@kaufmanwclaw.com
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Joshua hoRn 
and Jesse m. haRRis 
Special to the Legal

Many legal issues arise out of 
financing cannabis activi-
ties, not the least of which is 

whether a target property for a can-
nabis venture is mortgaged by a bank. 
The standard institutional mortgage 
contains language that allows the 
mortgagee to “call” the loan if the 
property is being used to conduct 
“illegal activity.” This language relates 
to federal lending guidelines and is 
usually nonnegotiable. The question 
thus becomes: what qualifies as illegal 
activity?

As a general matter, a contract for 
an illegal purpose is unenforceable. 
And while 29 states have passed some 
form of marijuana legislation, mari-
juana remains a controlled substance 
under federal law. The interplay 
between state and federal law has left 
the status of the marijuana industry—
and the rights of involved lenders and 
borrowers—unclear. Several recent 
cases highlight this ambiguity.

In Green Cross Medical v. Gally, a 
landlord sought to revoke a lease 
because the tenant—who had not yet 
received the appropriate license—
intended to operate a dispensary on 
the property under the Arizona 
Medical Marijuana Act (AMMA). 395 
P.3d 302 (Az, Ct. App. 2017). The ten-
ant responded by filing an action for a 
temporary restraining order and a 
preliminary injunction. Pointing to 
the Controlled Substances Act (CSA), 
the landlord argued that the lease was 
void for illegality. The trial court ulti-
mately held that the lease violated 
both state and federal law and was 
therefore void.

The appellate court disagreed. The 
court held that interpreting the AMMA 
to allow state prosecution of the land-
lord would lead to absurd results and 
frustrate the purposes of the AMMA—
particularly because the AMMA 
expressly protected the tenant and its 
customers. The court also found that 
a landlord should not be entitled to 
breach an otherwise enforceable con-
tract simply because the lease could 
violate the CSA. To this end, the court 
noted that contracts for an illegal pur-
pose are not always unenforceable, 
and that where the contract can be 

enforced in a way that does not require 
illegal conduct, the court may provide 
relief. According to the court, granting 
damages for breach would not require 
the landlord to violate the CSA.

The Arizona appellate court in 
Green Cross Medical also noted that 
the federal policy on medical mari-
juana has been in flux for years, and 
that since 2009, the Justice Department 
has instructed U.S. Attorneys not to 
prosecute individuals in compliance 
with state medical marijuana law: 
“We recognize there is a tension 
between the CSA and the AMMA 
because the CSA still criminalizes the 
sale, use, or possession of medical 
marijuana whereas the AMMA offers 
immunity and protection for those 
persons operating in compliance with 
the AMMA. Nevertheless, refusing to 
enforce such contracts would under-
mine the medical marijuana program 
the voters approved. Enforcing such 
contracts leaves the federal govern-
ment in the same position it has cho-
sen with respect to medical marijuana 
in Arizona. If the federal government 
wishes to end such programs by 
enforcing the CSA, it has the power to 
do so provided Congress permits use 
of federal funds to prosecution and 
the Department of Justice desires to 
bring such action.”

Using a similar approach, the U.S. 
District Court for the Northern District 
of California recently held that a 

promissory note was enforceable 
despite the borrower using those 
funds to operate a marijuana-related 
business in Mann v. Gullickson, 2016 
WL 6473215 (N.D.Cal. 2016). In Mann 
v. Gullickson, the plaintiff sold two 
businesses to the defendant: 
Dispensary Permits.com (DP), a con-
sulting business for state-regulated 
marijuana dispensary or cultivation 
licenses; and weGrow Enterprises, 
Inc. (weGrow), a franchise hydropon-
ic retail operation. In exchange, the 
defendant forgave a $10,000 loan to 
the plaintiff and executed a promis-
sory note agreeing to pay the plaintiff 
another $400,000.

After defaulting on the promissory 
note, the plaintiff sued the defendant 
for breach of contract. The defendant 
then moved for summary judgment 
contending that the parties’ agree-
ment was void for illegality because it 
relates to medical marijuana—a pro-
hibited substance under the CSA. To 
support this argument, the defendant 
proposed a bright-line rule: “California 
law includes federal law and thus, a 
violation of federal law is a violation of 
law for purposes of determining 
whether or not a contract is unen-
forceable ...” The plaintiff advocated 
for a more nuanced approach that 
focused on the legality of the remedy, 
not the legality of the subject matter.

Indeed, the court sided with the 
plaintiff and denied the defendant’s 
motion. Although the court recog-

nized the “continued erosion of any 
clear and consistent federal public 
policy in this area,” the court ultimate-
ly couched its opinion on the nature 
of the businesses and held that requir-
ing the defendant to satisfy the note’s 
obligation did not force the defendant 
to “possess, cultivate, or distribute 
marijuana, or to in any other way 
require her to violate the CSA.” The 
court emphasized, “there is no indica-
tion in the record the companies 
directly grew or sold marijuana.” Thus, 
the note was not void for illegality.

On the other hand, some courts 
continue to hold that any agreements 
related to marijuana are void for ille-
gality. For example, in Tracy v. USAA 
Casualty Insurance, 2012 WL 928186 
(D. Haw. Mar. 16, 2012), the plaintiff 
tried to seek coverage for loss to “trees, 
shrubs and other plants” after thieves 
stole her marijuana plants. The U.S. 
District Court for the District of Hawaii 
held that “to require the defendant to 
pay insurance proceeds for the 
replacement of medical marijuana 
plants would be contrary to federal 
law and public policy, as reflected in 
the CSA ... .” That said, federal policy 
has only become less clear since 
Tracy.

At bottom, there are no black and 
white answers when it comes to the 
enforceability of marijuana-related 
agreements—only gray. For this rea-
son, most lenders outright refuse to 
enter into such agreements. This is 
particularly true for mortgage loan 
originators who underwrite a new 
loan with the intention of immediate-
ly selling it to investors like FHA, 
Fannie Mae or Freddie Mac. As gov-
ernment entities, such investors will 
not accept marijuana-related con-
tracts.

Other lenders, often called “portfo-
lio lenders,” keep a certain number of 
loans in their portfolio instead of sell-
ing to investors. Portfolio lenders thus 
assume the risks associated with lend-
ing to marijuana-related business. 
And, because portfolio lenders 
assume the risk, they have greater dis-
cretion in deciding whether to extend 
credit to a cannabis-related entity. 
Depending on the jurisdiction, 
sophisticated borrowers may have 
better luck in persuading these lend-
ers to do just that. •

Cannabis and Banks: What Qualifies as Illegal Activity?

As a general 
matter, a 
contract for 

an illegal purpose is 
unenforceable. And 
while 29 states have 
passed some form of 
marijuana legislation, 
marijuana remains a 
controlled substance 
under federal law.”

Joshua hoRn is a partner at Fox 
Rothschild and co-chair of the firm’s 
cannabis law and securities industry 
practices. He can be reached at 
jhorn@foxrothschild.com.

Jesse m. haRRis is an associate at 
the firm and a member of the canna-
bis law and financial restructuring 
and bankruptcy practices. He can be 
reached at jesseharris@foxrothschild.
com.
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‘PharmaCann’ Tests Delicate Balance Between Federal, State Marijuana Laws

Jay a. duboW and  
Jessica K. southWicK  
Special to the Legal

On April 17, 2016, Gov. Tom 
Wolf signed into law 
Pennsylvania’s Medical 

Marijuana Program, which is admin-
istered by the Department of Health. 
In the two years following that legis-
lation, the program has become fully 
operational. More than 30,000 
patients have signed up for the pro-
gram and are now receiving medical 
marijuana from 12 grower/proces-
sors at the 14 dispensaries that have 
been approved and have opened 
across the commonwealth. As of 
April 16, there are nearly 100 provid-
ers in Philadelphia County alone that 
have been approved by the 
Pennsylvania Department of Health 
to issue a patient certification for 
medical marijuana.

The process has not been smooth 
sailing for all involved, however. The 
commonwealth approved 27 dispen-
sary permit applications in June 
2017. PharmaCann Penn, LLC 
received one of those dispensary 
permits. PharmaCann also received 
a zoning permit from the city of 
Philadelphia for its proposed activi-
ty. But when PharmaCann sought to 
open its dispensary in Northeast 
Philadelphia, Simon Property Group, 
Inc., the owner of an adjacent shop-
ping center, objected to the proposed 
dispensary, citing a deed restriction 
that prohibited the PharmaCann 
property from being used for any 
“unlawful purpose” or as a “drug 
store.” Simon Property Group argued 
that operating a medical marijuana 
dispensary violated both those 
restrictions, given that marijuana is 
still a Schedule I drug under the 
Controlled Substances Act.

PharmaCann filed suit against 
Simon Property Group and related 
entities, as well as the prior property 
owner, BV Development Superstition 
RR, LLC, in the Philadelphia Court of 
Common Pleas, seeking a declaratory 
judgment that the unlawful purpose 
language in the deed was inapplicable 
to using the property as a medical 
marijuana dispensary in compliance 
with Pennsylvania’s medical marijua-
na regulations. PharmaCann also 
sought judgment that the “drug store” 
restriction did not apply, given that it 
planned to sell only cannabis oils, 
tinctures and lotions.

The defendants removed the case to 
the U.S. District Court for the Eastern 
District of Pennsylvania on the basis 
of diversity jurisdiction and federal 
question jurisdiction. PharmaCann 
filed a motion to remand the case 
back to state court, arguing that diver-
sity jurisdiction did not exist, given 

that several defendants in the suit 
were citizens of Pennsylvania and the 
amount in controversy was zero, two 
of the defendants did not consent to 
removal, and federal question juris-
diction does not exist because the 
principle of abstention should guide 
the Eastern District to decline to hear 
the case.

The Eastern District was not per-
suaded by PharmaCann’s arguments. 
Instead, on March 14, the court denied 
the motion to remand, finding that the 
term unlawful in the deed restrictions 
“opens the door for federal question 
jurisdiction by teeing up a fundamen-
tal clash between state and federal law 
in this case,” see PharmaCann Penn v. 
BV Development Superstition RR, 2018 
U.S. Dist. LEXIS 41671 (E.D. Pa. Mar. 
14, 2018).

While noting that federal question 
jurisdiction exists when the cause of 
action arises under federal law, the 
court also explained that “in some 
cases, however, a court has federal 
question jurisdiction even when the 
cause of action comes from state law. 
As the U.S. Supreme Court has recog-
nized, a federal court should hear 
state-law claims ‘that nonetheless 
turn on substantial questions of fed-
eral law, and thus justify resort to the 
experience, solicitude and hope of 
uniformity that a federal forum offers 
on federal issues,’ as in Grable & Sons 
Metal Products v. Darue Engineering & 
Manufacturing, 545 U.S. 308, 312, 125 
S. Ct. 2363, 162 L. Ed. 2d 257 (2005).  
In those instances, ‘federal jurisdic-
tion over a state law claim will lie if a 
federal issue is: necessarily raised, 
actually disputed, substantial, and 
capable of resolution in federal court 

without disrupting the federal-state 
balance approved by Congress,’ Gunn 
v. Minton, 568 U.S. 251, 258, 133 S. Ct. 
1059 (2013).”

In the PharmaCann case, the 
Eastern District found that all four of 
those requirements were met because 
whether the operation of a medical 
marijuana dispensary was an “unlaw-
ful use” hinged on an interpretation of 
the federal Controlled Substances 
Act,  the parties actually disputed 
whether such use was unlawful, and 
the rarity of the case meant that this 
decision would not upset the federal-
state balance.

As to the potential impact of a sub-
stantive ruling in this area, the court 
itself acknowledged that, “on both 
points, the federal question in this 
case is substantial. First, the need to 
pursue certainty on the legal status of 
marijuana dispensaries looms large. 
By the court’s count, 29 states have 
authorized some form of medical 
marijuana and nine have authorized 
‘recreational’ marijuana. The federal 
status of these state schemes could 
be clarified or brought into sharper 
focus by a ruling on whether 
PharmaCann’s proposed dispensary 
violates federal law.”

The court declined to address the 
drug store deed restriction, as it went 
to the merits of the case and was, 
therefore, not appropriate to resolve 
on a motion to remand.

The court’s ruling strongly signaled 
that it was going to apply federal law 
and find that using the property as a 
medical marijuana dispensary was an 
unlawful purpose due to marijuana’s 
status as a federal Schedule I drug 
under the Controlled Substances Act. 

PharmaCann voluntarily dismissed 
the case on March 27. PharmaCann is 
selling its Northeastern Philadelphia 
property and beginning the process of 
opening a dispensary in Bucks 
County, free from the challenge of 
deed restrictions.

Certainly, Pennsylvania and other 
states’ grower/processors and dispen-
saries are breathing a sigh of relief at 
PharmaCann’s decision to discontin-
ue the lawsuit. While deed restrictions 
may not apply to each of their opera-
tions, all involved in the medical mar-
ijuana industry are well aware of the 
legal status of marijuana on the fed-
eral level. A federal court ruling that 
operation of a dispensary in compli-
ance with a state medical marijuana 
program—and by extension, grower/
processors and prescribers—is an 
unlawful purpose could have practi-
cal implications, as well as a major 
chilling effect.

The viability of state programs rests 
on a détente of sorts between the 
states and federal government. Since 
2016, the Rohrabacher-Blumenauer 
Amendment to federal spending bills 
has prevented the Department of 
Justice from spending money to pre-
vent states from implementing laws 
“authorizing the use, distribution, 
possession or cultivation of medical 
marijuana,” Vehicle for Consolidated 
Appropriations Act 2018, Pub. L. No. 
115-141, Section 538 (2018).

Disruption of the delicate balancing 
act—lack of federal enforcement 
funds and a dearth of direct challeng-
es to state medical marijuana pro-
grams—may force state and federal 
governments to directly deal with the 
status of the programs. Absent a clear 
resolution in favor of legalizing medi-
cal marijuana programs, the financial 
industry and banks, already hesitant 
to operate in the medical marijuana 
space, may back away even further. 
Local governments and property 
owners could run medical marijuana 
businesses out of town through local 
regulations and stringent enforce-
ment of deed restrictions against 
“unlawful uses.”

Conversely, with medical marijua-
na programs enacted in 29 states and 
substantial public support for legal-
ization of medical marijuana, a  
ruling that medical marijuana dis-
pensaries violate federal law might 
also spur Congress to act to exempt 
such programs from the Controlled 
Substances Act.

With PharmaCann backing away 
from this fight, it will take another 
lawsuit to test judicial interpretation 
and congressional will with respect to 
the legality of state-endorsed medical 
marijuana programs. •

A federal 
court ruling 
that opera-

tion of a dispensary 
in compliance with a 
state medical mari-
juana program—and 
by extension, grower/
processors and pre-
scribers—is an un-
lawful purpose could 
have practical impli-
cations, as well as a 
major chilling effect.”

Jay a. duboW is a partner with 
Pepper Hamilton, resident in the 
Philadelphia office. He is a co-leader 
of the firm’s cannabis industry group, 
which counsels cannabis industry cli-
ents on corporate and regulatory 
issues, as well as the potential risks 
both for cannabis-focused companies 
and non-industry participants doing 
business with cannabis companies. 

Jessica K. southWicK is an asso-
ciate in the health sciences depart-
ment of the firm, resident in the 
Philadelphia office. She is also a 
member of the firm’s cannabis 
industry group.
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Pa. Marijuana Program to Double in Size While Neighboring States Look to Compete

Jonathan a. havens and 
Ruth a. Rauls 
Special to the Legal

On April 5, the Pennsylvania 
Department of Health 
(PADOH), Office of Medical 

Marijuana (OMM), which oversees 
the commonwealth’s medical mari-
juana program, initiated phase II of its 
licensing process. The deadline to file 
applications for grower/processor 
permits and dispensary permits was 
May 17, and the deadline to file appli-
cations for certification of Academic 
Clinical Research Centers (ACRC) was 
May 3.

In this follow-on licensing round for 
grower/processors and dispensaries, 
Pennsylvania will nearly double the 
size of the commonwealth’s medical 
marijuana program, with the com-
monwealth expected to issue 13 addi-
tional grower/processor permits and 
23 additional dispensary permits in 
phase II, which will bring the total 
number of permits to 25 growers/pro-
cessors and 50 dispensaries. In June 
2017, in phase I, the commonwealth 
issued 12 grower/processor permits 
and 27 dispensary permits. Each dis-
pensary may have no more than three 
separate locations (i.e., 150 total dis-
pensaries are authorized under law).

By way of background, on April 17, 
2016, Gov. Tom Wolf signed into law 
SB 3, a law to establish the common-
wealth’s medical marijuana pro-
gram.  Under the law, the term  
medical marijuana refers to marijua-
na obtained for a certified medical 
use by a Pennsylvania resident with a 
“serious medical condition,” which is 
defined as any one of the following: 
amyotrophic lateral sclerosis (ALS); 
Autism; cancer; Crohn’s Disease; 
damage to the nervous tissue of the 
spinal cord with objective neurologi-
cal indication of intractable spasticity; 
Epilepsy; Glaucoma; HIV (Human 
Immunodeficiency Virus)/AIDS 
(Acquired Immune Deficiency 
Syndrome); Huntington’s Disease; 
Inflammatory Bowel Disease; intrac-
table seizures; Multiple Sclerosis; 
neuropathies ;  Parkinson’s 
Disease;  post-traumatic stress  disor-
der (PTSD); severe chronic or intrac-
table pain of neuropathic origin or 
severe chronic or intractable pain in 
which conventional therapeutic inter-
vention and opiate therapy is contra-
indicated or ineffective; and Sickle 
Cell Anemia.

Under SB 3, medical marijuana 
shall be available in the following 
forms only:
•	 Pills;
•	 Oils;
•	 Topical forms, including gels, 

creams or ointments;
•	 Forms medically appropriate for 

administration by vaporization or 
nebulization, excluding dry leaf 
or plant form;

•	 Tinctures; and
•	 Liquids.
Interestingly, however, on April 9, 

the Pennsylvania Medical Marijuana 
Advisory Board proposed a number of 
recommendations for the common-
wealth’s program, including permit-
ting medical marijuana to be dis-
pensed in dry leaf or plant form, for 
administration by vaporization. In 
addition, the board recommended 
adding several medical conditions for 
which medical marijuana shall be 
available, including, but not limited to:
•	 “Dyskinetic and spastic move-

ment disorders,” which would 
include tics, tremors and similar 
involuntary movements, as well 
as diseases and conditions  
such as Tourette syndrome and 
dystonia;

•	 Addiction substitute therapy- 
opioid reduction; and

•	 Cancer remission (the condition 
of cancer was revised to cancer; 
including remission therapy).

PADOH Secretary Dr. Rachel Levine 
announced that her agency is imple-
menting all recommendations made 
by the board.

Under the Pennsylvania Medical 
Marijuana Act, patients who are resi-
dents of the commonwealth, who 
have a serious medical condition as 
certified by a physician, and who 
have a validly issued permit from 
PADOH will be able to obtain medi-
cal marijuana at OMM-licensed dis-
pensaries.   A caregiver who is desig-
nated by the patient and is registered 
with PADOH will be able to obtain 
medical marijuana from an OMM-
licensed dispensary in order for the 

caregiver to deliver medical mari-
juana to the patient.

Not to be outdone, Pennsylvania’s 
regional counterparts, namely 
Maryland, New York, and New Jersey, 
are also evaluating marijuana pro-
grammatic expansions after slow 
starts or delays in each state.

Maryland’s medical cannabis pro-
gram has been marred by a number of 
issues, including licensing delays and 
litigation over the licensing process. 
However, there are now 14 licensed 
growers, 13 licensed processors and 
46 licensed dispensaries. And in light 
of recently enacted legislation aimed 
at increasing the number of minority-
owned and women-owned cannabis 
businesses in the state, the Maryland 
Medical Cannabis Commission will 
be issuing even more licenses. HB 2 
would increase the number of grow-
ing licenses to 22, and the number of 
processing licenses to 28, although 
not all of the new licenses are up for 
grabs. Two of the growing licenses 
have been set aside for companies 
that sued the state after they were 
removed from the winning applicant 
pool to account for geographic diver-
sity. HB 2 contains a processor license 
set aside provision, whereby a previ-
ously unsuccessful processor license 
applicant that was successful in 
obtaining a grower license and that 
was ranked in the top 30 in processor 
application scoring will now obtain a 
processor license. It is believed that 
three businesses fit this criteria, which 
means that only 10 processor licenses 
will be competitively available in the 
next licensing round. In addition, HB 
2 has a grower license set aside, 
whereby a previously unsuccessful 
grower license applicant that was suc-
cessful in obtaining a processor 
license and that was ranked in the top 
30 in grower application scoring will 
now obtain a grower license. It is 
believed that one business fits this 

criteria, which means that only four 
grower licenses will be competitively 
available in the next licensing round.

New Jersey is also in the midst of 
expanding its existing medical pro-
gram, as well as potentially legalizing 
adult use in the near future. The 
Garden State has had a medical mari-
juana statute on the books since 2010, 
the New Jersey Compassionate Use 
Medical Marijuana Act (CUMMA); the 
NJDOH’s rules to implement the same 
went into effect on Dec. 19, 2011. 
However, due to significant restraints 
placed on the medical program by 
then Gov. Chris Christie—a staunch 
opponent to legalization of canna-
bis—the program has had little growth 
over the last eight years. New Jersey 
currently has only five open dispensa-
ries, with a sixth set to open shortly. If 
legislation that has been introduced in 
New Jersey’s State House or some vari-
ation thereof is passed, the number of 
dispensaries could reach 100 or more 
on the near term.

New Jersey Gov. Phil Murphy, who 
was sworn into office in January of 
this year, is aggressively pursuing a 
new direction for marijuana in the 
state. In his sixth executive order (EO 
6), Murphy ordered a 60-day review of 
all aspects of New Jersey’s current 
program, “with a focus on ways to 
expand access to marijuana for medi-
cal purposes.” In addition to the exec-
utive order, Murphy stated in his first 
budget address that he “advocates for 
legalizing adult-use marijuana,” sug-
gesting that full legalization of mari-
juana is coming to the Garden State.

The New Jersey Department of 
Health (NJDOH) released its EO 6 
report on March 23, in which the 
department proposed significant 
changes to the existing medical pro-
gram to expand its reach. With the 
changes, New Jersey’s medical pro-
gram has now reached patient enroll-
ment of 20,000, 1,500 of whom came 
in the last month. In line with what 
other states have done to make their 
programs more robust, New Jersey 
has cut registration and renewal fees 
and removed what have been consid-
ered by many as barriers to patient 
access. While many of the proposed 
changes will require either revisions 
to existing regulations or statutory 
changes, the NJDOH is already 
engaged in the drafting process, there 
are bills pending before the state leg-
islature and the legislature’s oversight, 
reform and federal relations commit-
tee is conducting public hearings on 
the topic.

In the EO 6 report, NJDOH recom-
mends, among other things, eliminat-
ing the current 10 percent THC con-
tent limit, allowing edibles, increasing 

As states in 
the Mid-At-
lantic region 

consider expanding 
their medical mari-
juana programs and 
establishing adult-
use programs, they 
must consider what 
their counterparts 
are doing.”  

Jonathan a. havens is an asso-
ciate at Saul Ewing, Arnstein & Lehr 
in Baltimore, Maryland. His practice 
focuses on regulatory, compliance, 
enforcement, and transactional 
counseling.  

Ruth a. Rauls is a partner in the 
firm’s Princeton, New Jersey, office. 
She focuses her practice on litigation 
and employment related matters. 
Havens is co-chair of, and Rauls is a 
member of, the firm’s cannabis law 
practice. 
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Medical Marijuana and Its Impact on the Workplace
denise elliott 
Special to the Legal

To date 29 states and the District 
of Columbia have legalized 
marijuana for medicinal pur-

poses.   Some states (i.e., California) 
have been grappling with the implica-
tions of medicinal marijuana use for 
several years, while others (i.e., 
Pennsylvania) are just beginning to 
explore the complicated world of 
medicinal cannabis and its many ten-
tacles. As a labor and employment law 
attorney, when it comes to medical 
marijuana, the question I am most 
asked is “what does medical marijua-
na mean for our workplace and our 
drug-testing policies?”

Given the dearth of state regula-
tions and case law on the topic, 
answering this question is not easy. 
Generally, the answer to this question 
turns on two things: the medical mar-
ijuana legislation in the state(s) in 
which the company does business; 
and the company’s overall tempera-
ment for medical marijuana usage. 
However, further clouding the answer 
is federal law. While a majority of 
states have jumped on the medical 
marijuana bandwagon, and nine have 
legalized recreational marijuana use, 
the federal government continues to 
classify marijuana as a highly con-
trolled, Schedule I drug.

The Controlled Substances Act 
(CSA), federal legislation passed in 
1970 as part of the Comprehensive 
Drug Abuse and Prevention Act, speci-
fies how certain substances—such as 
marijuana—are regulated under fed-
eral law. Under the CSA, Schedule I 
drugs are those that have a high poten-
tial for abuse, have no currently 
accepted medical use and lack safety 
for use under medical supervision. 
Considering that the federal govern-
ment has the power to control funding 
for certain companies (i.e., community 
health centers and colleges), regulate 
the business of others (i.e., transporta-
tion companies) and could utilize the 
full power of federal law enforcement, 
the federal classification of marijuana 
is not insignificant.

So, how does the federal treatment 
of marijuana inform an employer’s 
actions regarding an employee using 
medical marijuana?

Regarding the enforcement of fed-
eral marijuana laws, the Rohrabacher-
Blumenauer Amendment (formerly 
known as the Rohrabacher-Farr 
Amendment) is instructive. This 
amendment prohibits the U.S. 
Department of Justice from using fed-
eral funds to prevent state implemen-
tation of medicinal marijuana laws. 
Per the holding of the U.S. Court of 
Appeals for the Ninth Circuit in United 
States v. McIntosh, the amendment 

also “prohibits the DOJ from spending 
funds for the prosecution of individu-
als who engage in conduct permitted 
by the [state medical marijuana laws] 
and who fully complied with such 
laws.” Generally, this means that a 
medical marijuana patient who is in 
strict compliance with the medical 
marijuana laws of his resident state 
may not be prosecuted by the federal 
government for possession or use.

Regarding how medicinal marijua-
na will be treated for drug-testing pur-
poses, U.S. Department of 
Transportation regulations apply. 
Typically, a drug test cannot be certi-
fied as positive until a medical review 
officer verifies the result. For drivers 
subject to the Federal Motor Carrier 
Safety Act, Department of 
Transportation regulations state that 
a medical review officer must verify as 
positive a confirmed test result for 
drugs, unless the employee presents a 
legitimate medical explanation for the 
presence of the drug in his system. In 
an updated “Medical Marijuana 
Notice” issued in the fall, the 
Department of Transportation stated 
plainly that the use of medical mari-
juana, pursuant to state law, does 
NOT constitute a legitimate medical 
reason for a positive drug test.

The DOT’s Medical Marijuana 
Notice makes it clear that marijuana, 
in all forms, remains illegal under the 
CSA. Accordingly, the DOT expects 
that medical review officers will treat 
marijuana, whether used recreation-
ally or medicinally, as a Schedule I 
illegal drug. Accordingly, the DOT 
notice provides that “medical review 
officers will not verify a drug test as 
negative based upon information that 
a physician recommended that the 
employee use ‘medical marijuana’ ... 
it remains unacceptable for any safety 
sensitive employee subject to drug 
testing under the Department of 
Transportation’s drug testing regula-
tions to use marijuana.”

What about drug tests for employ-
ees not regulated by the DOT?

The DOT regulations nonetheless 
apply! The reality is that most medical 

review officers follow DOT testing 
guidelines for all drug tests. They do 
this to ensure consistency and pre-
dictability.  Accordingly, even when a 
non-DOT regulated employee tells 
the medical review officer that he is 
certified to use medicinal marijuana, 
the medical review officer will none-
theless certify the test as positive. The 
medical review officer may include an 
external note to the employer that the 
employee claimed medicinal use. 
However, the medical review officer 
will not seek to confirm the employ-
ee’s claim or to otherwise determine if 
the employee is a certified user under 
state law.

Finally, the Americans with 
Disabilities Act is instructive. After all, 
most individuals certified to use med-
ical marijuana will be so certified 
because they suffer from a disability. 
Under the ADA, “qualified individuals 
with a disability” are protected from 
discrimination and are entitled to rea-
sonable accommodation. Notably, 
however, the ADA provides that a per-
son who is “currently engaging” in the 
illegal use of drugs is not a “qualified 
individual with a disability.”  The ADA 
is a federal law and because the CSA 
states that all marijuana use is illegal, 
the ADA does not protect an individu-
al currently using medical marijuana, 
even if the individual’s use is compli-
ant with his/her state’s medical mari-
juana laws.

So, what is the federal takeaway?
With the threat of federal prosecu-

tion removed (at least through 
September 2018), the federal treat-
ment of medical marijuana will not 
deter employees who qualify under 
their state’s medical marijuana laws 
from using medical marijuana. The 
caveat here will be with regard to 
employees whose jobs are regulated 
by federal law—for example CDL 
drivers.

Drug testing facilities will not help 
employers decide how to handle 
medical marijuana use. A positive 
drug test will be a positive drug test, 

regardless of the fact that the employ-
ee was using medical marijuana in 
accordance with state law. 
Accordingly, at the end of the day, 
where the employee is not regulated 
by federal law, the burden remains on 
the employer to decide, in accordance 
with its policies, how, if at all, the 
employee’s medicinal marijuana use 
impacts employment status.

An individual using medical mari-
juana to treat a serious health condi-
tion, is not a qualified individual with 
a disability under the ADA. Although 
their serious health condition may 
constitute a disability, that the indi-
vidual is “currently engaging” in the 
illegal use of drugs will remove them 
from ADA protection.

Employers reading that last bullet 
point, may be breathing a sigh of 
relief. To those employers I say: Not so 
fast. We cannot forget about state law, 
a point three courts in New England 
made abundantly clear last summer.

In Barbuto v. Advantage Sales and 
Marketing,   (Massachusetts), 
Noffsinger v. SSC Niantic 
Operation,  (Connecticut) and 
Callaghan v. Darlington Fabrics 
(Rhode Island), prospective employ-
ees were denied employment, pursu-
ant to neutral drug-testing policies, 
when their post-offer pre-employ-
ment drug test returned positive for 
marijuana. In all three cases, the pro-
spective employees disclosed their 
use of medical marijuana to treat a 
disability. The employers filed 
motions to dismiss, arguing that fed-
eral law pre-empted state law and, 
thus, they were justified in denying 
employment under their neutral drug 
testing policies. The motions were 
denied. In allowing the suits to move 
forward, the courts recognized causes 
of action under state law disability 
discrimination statutes and under the 
discrimination clauses contained in 
the state medical marijuana acts.

The takeaways from these three 
cases is as follows:

Though the ADA may not protect 
disabled individuals using medical 
marijuana, state law disability laws 
(i.e., the Pennsylvania Human 
Relations Act) may.

Many state medical marijuana acts 
include a clause prohibiting discrimi-
nation based on an employee’s status 
as a medical marijuana user. 
Pennsylvania is one of these states. 
Accordingly, summarily refusing to 
hire a prospective employee who dis-
closes medical marijuana use may be 
prohibited.

Considering the above two points, 
employers should engage in the inter-
active process with an employee  
who discloses a disability and use of 
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neys and law enforcement in order to 
determine whether the CSA was 
being violated for marijuana-related 
conduct. Those priorities were pre-
venting the distribution of marijuana 
to minors, preventing revenue from 
the sale of marijuana from going to 
criminal enterprises, gangs and car-
tels, preventing the diversion of mar-
ijuana from states where it is legal 
under state law in some form to other 
states, preventing state-authorized 
marijuana activity from being used 
as a cover or pretext for the traffick-
ing of other illegal drugs or other 
illegal activity, preventing violence 
and the use of firearms in the cultiva-
tion and distribution of marijuana, 
preventing drugged driving and the 
exacerbation of other adverse public 
health consequences associated with 
marijuana use, preventing the grow-
ing of marijuana on public lands and 
the attendant public safety and envi-
ronmental dangers posed by mari-
juana production on public lands, 
and preventing marijuana posses-
sion or use on federal property. 
Under the Cole Memo, U.S. Attorneys 
were given discretion to use DOJ 
resources to enforce other more 
pressing criminal laws only if a state’s 
implementation of its cannabis  
program exhibited none of the DOJ’s 
priorities.

The Cole Memo, however, gave no 
real comfort to bank regulators who 
are required to supervise financial 
institutions for compliance with not 
only BSA but anti-money laundering 
(AML). Banks are required to file sus-
picious activity reports (SARs) with 
FinCEN following suspected inci-
dents of money laundering or fraud. 
Therefore, any banking activity with 
marijuana-related businesses 
(MRBs) requires the filing of a SAR. 
This requires the bank to do exten-
sive due diligence which can be time-
consuming and costly. Furthermore, 

just because a bank files the SAR 
does not relieve it of future liability 
with regulators or the DOJ. Therefore 
the risk to the financial institution is 
incredibly high. Yet despite these 
risks, by the end of 2017, over 400 
banks and credit unions were servic-
ing the cannabis industry both by 
accepting deposits and providing 
other financial services.

On Jan. 4, Attorney General Jeff 
Sessions issued a statement that the 
DOJ was “returning to the rule of law 
and rescinding previous guidance 
documents.” The DOJ press release 
further stated that: “It is the mission 
of the Department of Justice to 
enforce the laws of the United States, 
and the previous issuance of guid-
ance undermines the rule of law and 
the ability of our local, state, tribal, 
and federal law enforcement part-
ners to carry out this mission. 
Therefore, today’s memo on federal 
marijuana enforcement simply 
directs all U.S. Attorneys to use pre-
viously established prosecutorial 
principles that provide them all the 
necessary tools to disrupt criminal 
organizations, tackle the growing 
drug crisis and thwart violent crime 
across our country.” FinCen however 
did not rescind its previous guidance 
and the Treasury Department has 
indicated that the DOJ’s reversal in 
policy was done without their input. 
Regardless, the DOJ’s action has had 
a chilling effect on a growing canna-
bis industry, which is expected to 
see  sales top $20 billion by the end  
of 2021.

What aRe the solutions?
Banking regulators have stated all 
along that marijuana needs to be 
reclassified from a Schedule I nar-
cotic under the CSA. This seems to 
be the quickest and easiest fix but it 
will still require banks to establish 
extensive compliance procedures. 
While a CSA amendment will ease a 
bank’s liability, especially criminal 
liability, the costs of managing and 

reporting an MRB’s activity, includ-
ing the filing of SARs will still be 
expensive and those costs will be 
passed on to those MRB customers. 
We know that of the few banks that 
are willing to service MRBs, the 
monthly costs to do so are extremely 
high.

A short-term fix was found in the 
new federal spending package that 
was passed in March. The Leahy 
amendment (formerly the 
Rohrabacher-Farr amendment) 
extended the prohibition of the DOJ 
from using tax dollars to enforce fed-
eral law against state-legal medical 
cannabis patients and businesses. 
The new omnibus budget will contin-
ue to fund the government through 
the remainder of the fiscal year, which 
ends on Sept. 30. There are also sev-
eral bills pending in Congress that 
would provide safe harbors from 
termination of federal deposit insur-
ance for cannabis-related legitimate 
businesses.

Attorneys general in those states 
where marijuana is legal have asked 
to meet with Sessions to seek further 
clarity on how federal law enforce-
ment will respond to the growing 
legalization trends. In a letter to 
Sessions, the attorneys general cited a 
shortage of banking services as the 
“greatest obstacle to developing a 
thriving, regulated marketplace.”

The other consideration is that of a 
state charted bank. In California, 
where expected revenues in that state 
alone will exceed $7 billion by the 
end of 2019, the state has introduced 
a bill, SB 930, for a limited-purpose 
state charter bank or credit union 
that would be privately financed and 
thus not required to seek federal 
deposit insurance. The measure 
would allow for cannabis firms to 
deposit money into the state bank 
that would in turn issue special pur-
pose checks to the businesses for use 
in paying rent, paying employees and 
vendors as well as for paying taxes. 
Absent from the legislation is how 

the dispensary owner gets paid other 
than to provide the owner with the 
option of buying state and local 
bonds. Distributing or benefiting 
from the profits or revenue of the dis-
pensary’s business may still be diffi-
cult. Massachusetts is also consider-
ing a state-run bank. The idea of 
cooperative banking systems among 
several states is also being discussed.

Several software applications have 
come into the market which purport-
edly allows dispensaries to “bank” 
their cash to an intermediary in 
exchange for “credits” and some are 
offering cryptocurrency or bitcoin. It 
is too early to tell whether these plat-
forms are beneficial to dispensary 
owners. Furthermore the software 
company, accepting the cash, is still 
going to have the same difficulties as 
the dispensary owner in finding a 
bank who will accept the deposits 
from marijuana-related activity with-
out significant costs.

Pennsylvania has not addressed 
the banking issue whatsoever. 
While the state legislature is using 
its political capital to enter into 
Phase II of cannabis licensing, no 
bills are pending which will address 
the growing problem of the lack of 
financial services. Until such time 
as either the state or the federal 
government act, the cannabis 
industry will continue to stumble 
and the ability of the financial insti-
tutions in this commonwealth to 
service the needs of the community 
will be nonexistent. To quote 
Alexander Hamilton, “The tenden-
cy of a national bank is to increase 
public and private credit. The for-
mer gives power to the state, for the 
protection of its rights and inter-
ests: and the latter facilitates and 
extends the operations of com-
merce among individuals. Industry 
is increased, commodities are mul-
tiplied, agriculture and manufac-
turers flourish: and herein consists 
the true wealth and prosperity of a 
state.” •

different 
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licensed insurance businesses 
operating outside of the common-
wealth. Loss claims are paid to 
Pennsylvania residents from bank 
accounts located in other states or 
other countries. Insurance pay-
ments and claims disbursements 
can be transferred by check, cred-
it card or wire from a credit card 
company, brick-and-mortar 
banks or electronic-banking enti-
ties (such as PayPal).

Interstate payment systems involve 
the participation of the federal gov-
ernment and state governments 
where cannabis remains illegal. At 

present, cannabis companies cannot 
use interstate payment systems such 
as credit cards or internet transfers. 
As a consequence, most sales reve-
nue is generated in cash. More bank-
ing services are being offered by 
local, intrastate banks or credit 
unions, but those financial institu-
tions must adhere to strict regulatory 
reporting requirements to avoid 
potential federal seizure of assets. 
Due to this increased risk and regula-
tory burdens, cannabis businesses 
pay exorbitant fees for any banking 
services, reportedly an average of 
$3,000 to $5,000 as a basic fee per 
account per month.

The greater majority of Pennsylvania 
cannabis businesses pay employees, 

and creditors in cash. Like any busi-
ness, cannabis companies have to pay 
for utilities, rent, insurance, transpor-
tation, and a host of other costs, which 
most pay in cash. The commonwealth, 
which taxes state-legal cannabis, rou-
tinely receives payments from mari-
juana businesses in stacks of paper 
dollars.

Having cash-intensive operations 
makes marijuana businesses a target 
for theft. The largest bonded cash-
transportation company in 
Pennsylvania refuses to work with 
cannabis businesses. The treasurer of 
Pennsylvania, Joe Torcella, recently 
disclosed that his department 
declined to use the Pennsylvania 
Treasury vault, a steel behemoth 

spanning an entire city block in 
Harrisburg, for storing cannabis tax 
revenue because the commonwealth 
could not thereafter guarantee the 
safety of its staff working there.

Federal law on cannabis could 
change. However, until the DEA “de-
schedules” or “reschedules” canna-
bis (by regulation or otherwise), the 
specific legal provisions governing 
the cultivation, processing, posses-
sion and use of marijuana will vary 
by state (and territory). This may cre-
ate more jobs at a state level, but 
these fractured regulations will con-
tribute to additional compliance 
requirements and attendant costs for 
cannabis businesses. •

catch-22  
continued from 3
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financial institution: involves funds 
derived from illegal activity or is an 
attempt to disguise funds derived 
from illegal activity; is designed to 
evade regulations promulgated under 
the BSA; or lacks a business or appar-
ent lawful purpose.

Between February 2014 and Jan. 4, 
2018, the number of banks reporting 
banking a marijuana-related busi-
ness had steadily grown as a result of 
guidance issued by FinCEN that 
sought to clarify “how financial insti-
tutions can provide services to mari-
juana-related businesses consistent 
with their BSA obligations.” The main 
objective of the FinCEN guidance 
was to “enhance the availability of 
financial services for, and the finan-
cial transparency of, marijuana-
related businesses.” FinCEN’s bank-
ing guidance was necessary because 
by 2014 the number of states that had 
enacted legislation legalizing medi-
cal or adult-use marijuana had 
already grown to 20.

As both a result of that growth, and 
in further contribution to it, in August 
2013, then-Deputy Attorney General 
James Cole issued a memorandum to 
all U.S. Attorneys, known as the “Cole 
Memo,” that set forth the government’s 
priorities (the Cole Priorities) with 
respect to the federal enforcement of 
marijuana-related activities in light of 
the growing number of state’s legaliz-
ing marijuana, as follows:
•	 Preventing the distribution of 

marijuana to minors;
•	 Preventing revenue from the sale 

of marijuana from going to crimi-
nal enterprises, gangs and cartels;

•	 Preventing the diversion of mari-
juana from states where it is legal 
under state law in some form to 
other states;

•	 Preventing state-authorized mar-
ijuana activity from being used as 
a cover or pretext for the traffick-
ing of other illegal drugs or other 
illegal activity;

•	 Preventing violence and the use 
of firearms in the cultivation and 
distribution of marijuana;

•	 Preventing drugged driving and 
the exacerbation of other adverse 
public health consequences asso-
ciated with marijuana use;

•	 Preventing the growing of mari-
juana on public lands and the 

attendant public safety and envi-
ronmental dangers posed by 
marijuana production on public 
lands; and

•	 Preventing marijuana possession 
or use on federal property.

As each state’s marijuana program 
provides for criminal and civil penal-
ties for violating the state’s marijuana 
laws, in issuing the Cole Memo the 
federal government explicitly deferred 
to the states the regulation and 
enforcement of marijuana-related 
activities outside of the Cole Priorities. 
Adherence to state marijuana laws 
and regulations by those operating 
pursuant to state-issued, marijuana-
related licenses resulted in activities 
that did not implicate the Cole 
Priorities and were therefore, at least 
under the Obama administration, 
better regulated by the states.

The FinCEN guidance, issued just 
six months after the Cole Memo, was 
intended to align “the information 
provided by financial institutions in 
BSA reports with federal and state 
law enforcement priorities,” and 
explicitly referenced the Cole 
Priorities, establishing protocols for 
federally regulated banks that would 
allow them to provide services to 
MRBs whose state-lawful cannabis 
activities did not run afoul of the 
Cole Priorities. In particular, the 
FinCEN established three cannabis-
specific SARs, “marijuana limited,” 
“marijuana priority” and “marijuana 
termination.” These new SARs pro-
vided financial institutions with a 
safe harbor to bank cannabis clients 
who were complying with the Cole 
Priorities.

The Cole Memo, and to a lesser 
extent the related FinCEN guidance, 
created a window of opportunity for 
the cannabis industry because the 
Cole Priorities established the swim-
ming lanes for the federal govern-
ment’s enforcement of cannabis-
related activities. As a result, between 
FinCEN’s guidance in February 2014 
and January 2017, another nine states 
and Washington, D.C., enacted legis-
lation permitting or decriminalizing 
marijuana cultivation, processing 
and dispensing. Some analysts have 
reported U.S. sales of cannabis in 
2017 reached $8 billion, and numer-
ous analysts predict U.S. sales in 2018 
to exceed $10 billion, and that U.S. 
sales will exceed $25 billion in just 
five years.

In an attempt to stifle the growth 
spurred by the Cole Memo, on Jan. 4, 
2014, Attorney General Jeff Sessions 
issued his own memo regarding can-
nabis activities, including those law-
ful under state cannabis legislation, 
that rescinded the Cole Memo in its 
entirety, doing away with the Cole 
Memo’s delineation of federal 
enforcement priorities. Under the 
Sessions Memo, U.S. Attorneys are to 
use their discretion in determining 
whether to take enforcement action 
against state-licensed cannabis 
activities.

In describing his reversal of the 
deferral to state authorities under the 
Cole Memo, Attorney General 
Sessions stated: “This return to the 
rule of law is also a return of trust and 
local control to federal prosecutors 
who know where and how to deploy 
Justice Department resources most 
effectively to reduce violent crime, 
stem the tide of the drug crisis, and 
dismantle criminal gangs.”

Importantly, the Sessions Memo 
took direct aim at the financial insti-
tutions and investors viewing the 
Cole Memo and the FinCEN guid-
ance as a roadmap for banking can-
nabis, reminding its readers that 
state-lawful, marijuana-related 
activities are prohibited under the 
CSA and that violations of the CSA 
“may serve as the basis for the pros-
ecution of other crimes, such as 
those prohibited by the money laun-
dering statutes, the unlicensed 
money transmitter statute, and the 
Bank Secrecy Act.”

Because the FinCEN guidance and 
the marijuana-related SARs estab-
lished by FinCEN are bound up in the 
Cole Priorities, Sessions’ rescission 
of the Cole Memo has created confu-
sion about whether the FinCEN guid-
ance can still provide a safe harbor 
for banking cannabis. Consequently, 
banking remains the most significant 
impediment to doing business in the 
cannabis industry.

The scarcity of cannabis banking 
is a problem that has both inhibited 
the burgeoning growth of the can-
nabis market and transcended the 
cannabis industry. From an industry 
standpoint, cannabis businesses are 
being restrained in a way that busi-
nesses in no other industry are. As 
Michael Bronstein, founder of the 
American Trade Association for 
Cannabis and Hemp, explained: 

“Banking must be expanded to the 
legal cannabis industry and tradi-
tional access to the financial system 
is critical to keep businesses run-
ning. Remember, banking is not just 
an account, it’s commercial lending, 
being able to rent a property that 
has a mortgage on it, using credit 
and running payroll. These are 
issues that normal businesses take 
for granted that are not available to 
one of the quickest growing indus-
tries in the country. Operators just 
want a chance to be treated like any 
other business.”

Far from being limited to the can-
nabis industry, the cannabis banking 
problem raises issues of public safe-
ty. The BSA and similar regulations 
are intended to create transparency 
so authorities can prevent financial 
crimes. As the above scenarios dem-
onstrate, the lack of banking pre-
vents transparency, thereby under-
mining the laws and regulations 
intended to prevent money launder-
ing and other financial crimes, not to 
mention the risks to physical safety 
resulting from tens to hundreds of 
businesses in a state storing and 
transporting millions of dollars in 
cash on a daily basis.

Given the rapid growth of the can-
nabis industry, which does not 
appear to be slowing down, notwith-
standing the Sessions Memo, a 
legislated solution to the banking 
problem is necessary. As Bronstein 
put it: “It is just completely illogical 
from a public safety and business 
perspective that a state-legal, highly 
regulated marijuana business 
wouldn’t be able to access banking 
especially now that the industry will 
quickly surpass $10 billion in state 
sales … The best way to get a solution 
to the banking issue is through 
Congress, which has the authority to 
grant access to cannabis banking.”

On April 13, President Donald 
Trump indicated he would support a 
states’ rights approach to cannabis 
legalization. On April 15, Sen. Cory 
Gardner, R-Colorado, and Sen. 
Elizabeth Warren, D-Massachusetts, 
announced they were joining forces 
to propose such legislation. Although 
it is too soon to know whether that 
legislation would change the schedul-
ing of marijuana under the CSA, it 
seems likely that it would pave the  
way for a solution to the banking 
problem. •
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use of medical cannabis for a claim-
ant’s intractable low-back pain to 
be reasonable and directed the 
workers’ compensation carrier to 
reimburse the worker for the cost of 
medical evaluations for and pur-
chases through the New Jersey 

medical marijuana program in 
Watson v. 84 Lumber, claim petition 
2009-15740.

Courts in New Mexico, Connecticut, 
Minnesota and Maine have also 
directed workers’ compensation car-
riers to reimburse injured workers for 
their reasonable and necessary out-
of-pocket medical marijuana costs. 
Other states, including Florida and 

North Dakota, have passed laws spe-
cifically stating that medical marijua-
na treatment is not reimbursable 
under their workers’ compensation 
laws.

Absent the passage of such a law, it 
is reasonable to anticipate that 
Pennsylvania WCJs will direct reim-
bursement of medical marijuana 
costs in certain cases. An injured 

worker would be required to prove 
that use is for a covered condition 
and that it is a reasonable and neces-
sary treatment. Medical evidence 
will also need to establish quantifi-
able pain reduction, increase in 
physical capabilities, and reduction 
or elimination of other medications 
and treatments. •

Workers' comp  
continued from 6
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the maximum monthly supply that a 
patient can obtain, removing the non-
profit requirement for original alter-
native treatment centers, and allow-
ing use of cannabis as a first-line treat-
ment. These changes would put New 
Jersey in line with other states, includ-
ing New York and Pennsylvania. 
Another big change to the program 
that has been proposed is a shift form 
a vertically integrated licensing sys-
tem to a tiered system with the cre-

ation of separate endorsements for: 
cultivation and harvesting; manufac-
turing and processing (including edi-
ble products); and dispensing usable 
marijuana. The thought behind these 
changes is that offering additional 
tiered licenses will further open the 
program, increase the supply of prod-
uct in New Jersey for the rapidly grow-
ing list of medical participants, and 
ultimately incorporate adult use if the 
state legislature can agree on a bill.

With respect to adult legislation, 
many in the Garden State hope to see 

language in the successful legislative 
vehicle (if any) addressing criminal 
justice reform, employer/employee 
rights, and potential home growing. 
These details continue to be debated 
in the legislature, and it is expected 
the elected in New Jersey will look to 
their counterparts throughout the 
Mid-Atlantic region (and beyond) to 
see what has and has not worked else-
where.

And finally, for its part, New York 
state, which has had a medical mari-
juana program in place since 2014, is 

studying whether or not it should 
legalize marijuana for adult use. The 
state’s study is expected to be com-
pleted by this fall.

As states in the Mid-Atlantic region 
consider expanding their medical 
marijuana programs and establishing 
adult-use programs, they must con-
sider what their counterparts are 
doing.  Assuming state marijuana pro-
grams allow out-of-state residents to 
participate, if a state does not keep up 
with its regional counterparts, it could 
forego significant revenue. •

double  
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medical marijuana for that disability 
to evaluate the employee’s ability to 
safely perform the essential functions 
of the job with or without reasonable 
accommodation.

State law also informs how employ-
ers interact with current employees 
who may be using or may consider 
using medical marijuana. Using 
Pennsylvania as the example, 
employers:
•	 May prohibit the use of medical 

marijuana on company premises 
and during working hours;

•	 May discipline an employee for 

being under the influence of 
medical marijuana while at work;

•	 May restrict an employee from 
performing certain safety sensi-
tive positions while they are 
under the influence of medical 
marijuana; and

•	 Are not required to take any 
action that would violate federal 
law (i.e., allowing a medical mari-
juana user to perform a job 
requiring a CDL).

As employers undertake the bur-
den of parsing the interaction 
between federal and state law and 
addressing medical marijuana use in 
their workplaces, they should con-
sider the following:

•	 Whether they are regulated and 
funded by the federal government 
in a way that should impact their 
drug testing policies and their 
treatment of medical marijuana;

•	 The overall temperament of the 
company for medicinal marijua-
na use;

•	 The company’s existing drug test-
ing policies, definitions under the 
policies and whether revisions 
are necessary;

•	 The medical marijuana laws in 
the state(s) in which they operate 
and whether the laws allow 
employers to discipline for use of 
medical marijuana and, if so, in 
what contexts;

•	 Whether the laws allow employ-
ers to regulate medical marijuana 
use for safety sensitive positions 
and, if so, whether they employ 
any individuals in such safety 
sensitive positions; and

•	 The impact of the Americans with 
Disabilities Act and the state law 
component and their resulting 
obligations thereunder.

Employers would be wise to consult 
with counsel as they navigate this 
issue and should not wait until they 
are handed a positive drug test, noting 
medical marijuana use, to answer 
these questions. •
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Pennsylvania Commercial Litigation is an important resource for the general practitioner that addresses 
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