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      IN THE CIRCUIT COURT OF THE  
      JUDICIAL CIRCUIT, IN AND FOR  
      PALM BEACH COUNTY, FLORIDA 
 
      CASE NO.  2013CA012862 AI 
    

 
ROBERTO LOPEZ, individually and on  
behalf of all others similarly situated,  CLASS REPRESENTATION 
 
   Plaintiff, 
 
v.  

TROPICAL FINANCIAL CREDIT UNION,  
CMFG LIFE INSURANCE COMPANY, and  
CUMIS INSURANCE SOCIETY, INC. 
 
   Defendants. 
____________________________________ 

 
SECOND AMENDED CLASS ACTION COMPLAINT 

 
 The Plaintiff ROBERTO LOPEZ, on behalf of himself and all others similarly 

situated, by and through his undersigned counsel, brings this action against the 

Defendants, TROPICAL FINANCIAL CREDIT UNION, CMFG LIFE INSURANCE 

COMPANY (“CMFG”), and CUMIS INSURANCE SOCIETY, INC., and respectfully 

alleges the following: 

JURISDICTIONAL ALLEGATIONS 

1. This is a Class Action for both damages in excess of Fifteen Thousand 

($15,000.00) Dollars and equitable relief. 

2. Plaintiff ROBERTO LOPEZ (“Plaintiff” or “Lopez”) is a resident of Palm 

Beach County, Florida. 
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3. Defendant TROPICAL FINANCIAL CREDIT UNION (“TROPICAL 

FINANCIAL”) is a state chartered credit union.  TROPICAL FINANCIAL does business 

in Palm Beach County, Florida. 

4. Defendant CMFG LIFE INSURANCE COMPANY (“CMFG”) is a 

corporation that sells insurance products in and does business in Palm Beach County, 

Florida. 

5. Defendant CUMIS INSURANCE SOCIETY, INC. (“CUMIS INSURANCE”) 

is a corporation that does business in Palm Beach County, Florida.  CUMIS is an 

affiliate and subsidiary of CMFG.     

6. Defendants CMFG and CUMIS INSURANCE and their affiliates and 

subsidiaries sometimes do business under the marketing name  CUNA MUTUAL 

GROUP (“CUMIS MUTUAL”). 

7. CMFG and CUMIS INSURANCE, doing business in their own name and in 

the name of CUMIS MUTUAL, are hereinafter sometimes referred to collectively as the 

“CUMIS Defendants”. 

BACKGROUND FACTS AS TO VEHICLE SALES AND FINANCING 
TRANSACTIONS 

 
8. In April 2003, TROPICAL FINANCIAL along with several other South 

Florida Credit Unions, formed a separate Credit Union Service Organization, named 

South Florida Acceptance Corp. for purposes of increasing the number of auto loans 

that it funded, to develop relationships with automotive dealerships in South Florida, and 

to finance vehicles purchased at those dealerships by consumers who were not 

TROPICAL FINANCIAL members. (Press coverage in regard to that activity is attached 

hereto as Composite Exhibit “A”).  
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9. The dealerships were provided with a South Florida Acceptance Corp. 

Retail Installment Sale Contract form, that was significantly different from the loan 

agreement form used when a TROPICAL FINANCIAL member purchased and financed 

a vehicle directly with TROPICAL FINANCIAL. (Exemplar copies of the South Florida 

Acceptance and TROPICAL FINANCIAL forms are attached hereto as Exhibits “B” and 

“C”). 

10. Florida Statute §627.743 (last amended by the Legislature in 1999), 

provides that the interest of a lienholder must be protected by an insurer who pays a 

claim for loss or damage to a financed vehicle, irrespective of whether the lienholder is 

actually named as such on the insurance policy itself.  

11. The South Florida Acceptance Corp. Retail Installment Sale Contract 

defines the term “we” or “us” as the creditor/seller of the vehicle (the car dealer).  That 

Form required the purchaser to buy physical damage insurance on the financed vehicle 

(comprehensive and collision coverage), and explained on the back of the form: 

 You agree to have physical damage insurance covering loss 
of or damage to the vehicle for the term of this contract. The 
insurance must cover our interest in the vehicle. If you do not 
have this insurance, we may, if we choose, buy physical 
damage insurance. If we decide to buy physical damage 
insurance, we may either buy insurance that covers your 
interest and our interest in the vehicle, or buy insurance that 
covers only our interest. 
 

12. That South Florida Acceptance Corp. Retail Installment Sale Contract did 

not require the purchaser to buy and maintain insurance to protect the lender in the 

event the vehicle was going to be repossessed or in the event that the vehicle would be 

confiscated by authorities or secreted by the Borrower to avoid repossession. 
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13. There is a section of the South Florida Acceptance Corp. Retail 

Installment Sale Contract that contains a blank assignment, but the contracts received 

in discovery show that the dealers, (whether disclosed to the purchaser at the time of 

sale is still undetermined) assigned the contract to South Florida Acceptance.  However, 

nothing informs the purchaser that TROPICAL FINANCIAL would actually finance the 

vehicle, or that the contract would be assigned to TROPICAL FINANCIAL.  TROPICAL 

FINANCIAL is not mentioned in that contract at all.  Certainly, there is nothing in that 

contract that either requires the purchaser to do anything to protect TROPICAL 

FINANCIAL’s undisclosed interest. 

14. South Florida Acceptance apparently also provided an “Agreement to 

Furnish Insurance Policy Form” (Exhibit “D”), to the dealers, whereby the purchaser 

provided documentation of the required physical damage (comprehensive and collision) 

insurance, and designated South Florida Acceptance as “Loss Payee”.  There is nothing 

on that form that mandates that South Florida Acceptance be added as a loss payee on 

the insurance policy itself, and TROPICAL FINANCIAL is not named on that form 

anywhere. 

15. No purchaser of a vehicle financed under a South Florida Acceptance 

Corp. Retail Installment Sale Contract, could take ownership and drive the purchased 

vehicle from the dealership without providing proof of physical damage insurance 

(comprehensive and collision ) to the dealer, such proof was placed in that purchaser’s 

file. 

16. Within hours, or several days, after the sale of the vehicle, and execution 

of the South Florida Acceptance Corp. Retail Installment Sale Contract, the entire 
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purchaser’s file, including proof of insurance and/or the “Agreement to Furnish 

Insurance Policy Form” was then forwarded to TROPICAL FINANCIAL. 

BACKGROUND FACTS AS TO THE TROPICAL FINANCIAL AND CUMIS’ 
RELATIONSHIP 

 
 17. For a number of years, CUMIS sold and administered a tracked collateral 

protection insurance (CPI) program. (Exhibit “E”, is a generic “Q&A” drafted by a 

CUMIS underwriter explaining how such program operated, and how it could benefit 

Credit Unions).  

18. For a number of years, TROPICAL FINANCIAL participated in such a 

program with CUMIS, and purchased a Policy of Insurance issued by CUMIS called 

“Collateral Package of Protection”.  (Exhibit “F”). 

 19. The Policy included coverage for Certificate Physical Damage 

(Comprehensive and Collision Coverage). 

 20. Such Policy also provided “Combined Expense Coverage” (For 

repossession related expenses), as well as “Confiscation, Conversion and Secretion 

Coverage” (For expenses incurred in the event a financed vehicle is confiscated by 

legal authorities, or in the event it is hidden in a repossession situation), that TROPICAL 

FINANCIAL elected to have its borrowers pay for. 

 21. Further, the Policy included an endorsement for uncollected premium 

coverage in the event a debtor did not pay TROPICAL FINANCIAL for premiums it had 

paid to CUMIS). 

 22. In addition, as part and parcel of such Collateral Package of Protection, a 

different member of the CUNA Mutual Group, CUNA Mutual Insurance Agency (CMIA) 

provided administrative services to TROPICAL FINANCIAL under a “Collateral 
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Insurance Tracking Administration Agreement” between TROPICAL FINANCIAL, 

CUMIS, and CMIA (Exhibit “G”). 

 23. That “Collateral Insurance Tracking Administration Agreement”, in turn 

incorporated a “Supplemental Insurance Provisions” form that CUMIS and CMIA 

suggested that TROPICAL FINANCIAL adopt and have purchasers execute when a 

vehicle was being purchased and financed. (Exhibit “H”). 

 24. TROPICAL FINANCIAL did not adopt and utilize the “Supplemental 

Insurance Provisions” form for any purchasers whose vehicles were financed through 

South Florida Acceptance Corp. 

 25. CUMIS did not review the terms of the South Florida Acceptance Corp. 

Retail Installment Sale Contract form in order to confirm that such agreement afforded 

TROPICAL FINANCIAL the right to force place insurance on vehicles purchased and 

financed pursuant to such contract. 

        FACTUAL ALLEGATIONS RELATING TO PLAINTIFF LOPEZ 

The Plaintiff Purchases the Vehicle 

26. On or about January 24, 2007, the Plaintiff LOPEZ purchased a used 

2005 Dodge Magnum (the “Vehicle”) in West Palm Beach, Florida, from Payless Auto 

Sales (“Payless”) for a total price, including sales tax, of $27.351.41.  The Plaintiff 

financed this automobile purchase by borrowing $23,433.66 from Payless pursuant to a 

South Florida Acceptance Corp. Retail Installment Sale Contract (the “Contract”), a 

copy of which is attached hereto as Exhibit “I”.  

27. The Contract provided that the Plaintiff was required to make monthly 

payments of $428.24 to Payless Auto Sales for 72 months.   
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28. During the 72 months over which Plaintiff made his monthly payments 

under the Contract in the amount of $428.24, Plaintiff never received any statement or 

payment booklet indicating that his monthly payment would be changed, adjusted, or 

increased. 

29. As reflected in the Contract, on the date that the Plaintiff purchased the 

Vehicle, Payless assigned its interest in the Contract to the South Florida Acceptance 

Company LLC (“South Florida Acceptance”) pursuant to the terms of an agreement 

between Payless and South Florida Acceptance. Three days later, South Florida 

Acceptance apparently assigned its interest in the Contract to TROPICAL FINANCIAL. 

30. The Plaintiff was not provided a copy of either assignment agreement, nor 

was the Plaintiff informed of the terms of such agreements. Plaintiff was told to make his 

payments to TROPICAL FINANCIAL, which he did. 

The Plaintiff Obtains and Maintains the Required Insurance 

31. At the same time that the Plaintiff purchased the Vehicle from Payless, the 

Plaintiff, pursuant to the Contract, also obtained an automobile insurance policy, 

including collision and comprehensive coverage for the Vehicle, from a GEICO 

insurance agent located on the Payless Auto Sales property. Payless would not have 

entered into the Contract with the Plaintiff if the Plaintiff had not simultaneously obtained 

the collision and comprehensive insurance for the Vehicle required by the Contract.   

32. The Contract (and each South Florida Acceptance Corp. Retail Installment 

Sale Contract) provides that the Plaintiff must maintain insurance covering physical 

damage to the Vehicle for the term of the Contract.  Specifically, paragraph 2(d) of the 

Contract provides as follows: 

d.  Insurance you must have on the vehicle. 
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You agree to have physical damage insurance 
covering loss of or damage to the vehicle for the term of this 
contract. The insurance must cover our interest in the 
vehicle. If you do not have this insurance, we may, if we 
choose, buy physical damage insurance. If we decide to buy 
physical damage insurance, we may either buy insurance 
that covers your interest and our interest in the vehicle, or 
buy insurance that covers only our interest. If we buy either 
type of insurance, we will tell you which type and the charge 
you must pay. The charge will be the premium of the 
insurance and a finance charge at the highest rate the law 
permits. If the vehicle is lost or damaged, you agree that we 
may use any insurance settlement to reduce what you owe 
or repair the vehicle. 

 33. The Contract also provides, on the first page: 

You may buy the physical damage insurance this 
contract requires (see back [of contract]) from anyone you 
choose who is acceptable to us. You are not required to 
buy any other insurance to obtain credit unless the box 
indicating Vendor’s Single Interest Insurance is required 
is checked below. (Emphasis added) 

Below in the Contract, the “Vendor’s Single Interest Insurance Paid to Insurance 

Company” is not “checked” but instead, the letters “N/A”, i.e., not applicable, are 

inserted. That is, the Contract expressly provides that the Plaintiff is not required to 

maintain any insurance other than the physical damage insurance described in 

paragraph 2(d). 

34. At all times since Plaintiff entered into the Contract, Plaintiff has 

maintained comprehensive and collision insurance for the Vehicle with GEICO.   

35. The insurance that Plaintiff maintained for the Vehicle with GEICO was at 

all times sufficient to, and pursuant to Florida Statute §627.743 did, cover TROPICAL 

FINANCIAL’S interest in the Vehicle and fulfilled the Plaintiff’s obligation under Section 

2(d) of the Contract.   
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Plaintiff Pays Off the Loan, but Tropical Financial Refuses to Provide 
Plaintiff with an Unencumbered Title to the Vehicle. 

36. Plaintiff fully complied with his obligation under the Contract to make the 

required monthly payments for 72 months, which payments he made to TROPICAL 

FINANCIAL. 

37. After the Plaintiff made his final, 72nd monthly payment under the Contract, 

he contacted TROPICAL FINANCIAL and requested that it provide him with an 

unencumbered title to the Vehicle.   

38. Even though the Plaintiff had fully complied with all of his monthly 

payment obligations under the Contract, TROPICAL FINANCIAL refused to provide him 

with an unencumbered title.  TROPICAL FINANCIAL claimed that the Plaintiff still owed 

$12,413.59 for insurance premiums in connection with insurance that Tropical Financial 

claimed it had “force placed” on the Vehicle with the CUMIS Defendants. 

39. Unbeknownst to the Plaintiff, TROPICAL FINANCIAL forwarded Plaintiff’s 

concerns to CUMIS, and forwarded proof to CUMIS that Plaintiff had maintained 

collision and comprehensive insurance with Geico for the life of the loan, and sought to 

have CUMIS reimburse TROPICAL FINANCIAL the premiums it had paid to CUMIS for 

Plaintiff’s vehicle. 

40. CUMIS, despite the fact that there had been no loss or damage to the 

vehicle, and despite the clear provisions of Florida Statute §627.743, refused to refund 

the premiums to TROPICAL FINANCIAL because TROPICAL FINANCIAL was not 

designated as a loss payee on Plaintiff’s Geico insurance policy. 
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41. Still, TROPICAL FINANCIAL refused to withdraw its claim that Plaintiff still 

owed it $12,413.59 for insurance premiums, and refused to provide him with an 

unencumbered title to his vehicle.      

Defendants Force-Place Physical Damage Coverage Insurance Without Any 
Lawful Basis  

42. As noted above, TROPICAL FINANCIAL contracted with CUMIS and 

CMIA to track TROPICAL FINANCIAL’S borrowers’ compliance with paragraph 2(d) and 

to force-place insurance upon borrowers on behalf of TROPICAL FINANCIAL.  

43. The Defendants force-placed certain insurance policies upon the Plaintiff’s 

Vehicle at least four times—in 2007, 2008, 2009, and 2010. In each instance, the 

Defendants force-placed upon the Plaintiff’s Vehicle three different insurance 

coverages: (i) “Certificate Physical Damage Coverage”; (ii) “Combined Expense” 

coverage; and (iii) “Confiscation, Conversion & Secretion” coverage.  

44. TROPICAL FINANCIAL had no right under the Contract to force-place any 

insurance on the Vehicle, including physical damage coverage, because, as previously 

noted, that contract neither identified, or assigned any rights to it, and further because, 

throughout the entire term of the Contract, the Plaintiff fully complied with his obligation 

to maintain physical damage insurance coverage for the Vehicle. That is, the “Physical 

Damage Coverage” was duplicative of the insurance the Plaintiff had already obtained 

at the point of sale as required as a condition to his purchase of the Vehicle and had 

maintained continuously thereafter, to the present. 

45. Furthermore, the CUMIS Defendants either knew or should have known 

that TROPICAL FINANCIAL had no right to force place any insurance on the Vehicle, 

including physical damage coverage, for the reasons set forth in the above paragraph. 
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Defendants Force Place “Combined Expense” and “Confiscation, 
Conversion and Secretion” Insurance Without Any Contractual Basis 
 
46. Even if TROPICAL FINANCIAL had a contractual basis upon which to force-

place the “Physical Damage Coverage,” which Plaintiff asserts it did not, it had no basis, 

under any circumstances, to purchase and force place upon the Vehicle the additional 

“Combined Expense” and “Confiscation, Conversion & Secretion” insurance policies. 

47.  “Combined Expense” insurance appears to insure the lender against: (i) the 

costs of satisfying any mechanics’ liens in the event of repossession of the Vehicle; (ii) 

the actual expenses occurred in the event of repossession of the Vehicle; and (iii) the 

costs of storing the Vehicle in the event of repossession.  

48. “Confiscation, Conversion, and Secretion” coverage appears to insure the 

lender against (i) loss in the event the Vehicle is confiscated by a public official; (ii) loss 

in the event the Vehicle has been transferred or in the event major mechanical or body 

parts of the Vehicle have been removed; and (iii) loss in the event the lender is unable 

to locate the Vehicle. 

49. The Contract does not require the Plaintiff to maintain either Combined 

Expense or Confiscation, Conversation & Secretion insurance coverage on the Vehicle.  

As quoted above, the Contract expressly provides that the only insurance Plaintiff was 

obligated to maintain on the Vehicle was Physical Damage Coverage. 

50. The Contract does not authorize or empower TROPICAL FINANCIAL to 

force-place either “Combined Expense” or “Confiscation, Conversion & Secretion” 

insurance on the Vehicle, at Plaintiff’s expense. TROPICAL FINANCIAL force-placed 

the “Combined Expense” and “Confiscation, Conversion & Secretion” coverages on 

Plaintiff’s Vehicle without any contractual or other legal basis to do so. 
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51. The CUMIS Defendants knew or should have known that TROPICAL 

FINANCIAL had no right to force-place “Combined Expense” or “Confiscation, 

Conversion & Secretion” insurance on the Vehicle, but did so anyway, in order to enrich 

itself from the receipt of insurance premiums without any legal or good faith basis for 

charging or demanding such premiums. 

  52. TROPICAL FINANCIAL continues to claim that the Plaintiff owes it 

$12,413.59. (The Delinquency Notices TROPICAL FINANCIAL mailed to the Plaintiff 

Lopez are attached hereto as Exhibit “J”), which sum purportedly includes premiums 

for “Physical Damage Coverage,” “Combined Expense Coverage and Confiscation,” 

and “Conversion and Secretion” coverage that was improperly force-placed on Plaintiff’s 

Vehicle. 

CLASS ALLEGATIONS 

53.  Pursuant to Florida Rule of Civil Procedure 1.220, the Plaintiff, Roberto 

Lopez, brings this action on behalf of a class of all persons or entities within the State of 

Florida who have purchased and financed a vehicle(s) under a South Florida 

Acceptance Corp. Retail Installment Sale Contract that was assigned to, and serviced 

by TROPICAL FINANCIAL, as to whom TROPICAL FINANCIAL purchased force-

placed insurance for their vehicle with one or more of the CUMIS Defendants, during 

the period commencing five years prior to the filing of the initial Complaint, sub judice,  

to the present. That time period is hereinafter sometimes referred to as the “Class 

Period” and the persons or entities that are members of the class are hereinafter 

sometimes referred to as the “Class” or the “Members of the Class”.  
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54. Upon completion of discovery with respect to the scope of the Class, the 

Plaintiff reserves the right to amend the definition of the Class or the Class Period.     

55. Numerosity:  The Plaintiff believes there are thousands of Members of the 

Class.  The Class is so numerous that joinder of all Members of the Class is impractical.   

56. The identity of the Members of the Class is contained in and will be 

ascertainable from the records of TROPICAL FINANCIAL and the CUMIS Defendants.   

57. Commonality:  The Plaintiff’s claims raise questions of law and fact that 

are common to each Member of the Class that predominate over any questions 

affecting any individual members including, inter alia, the following: 

a. Common Class Issues 

i. Whether TROPICAL FINANCIAL 
breached the contracts with borrowers by purchasing 
force-placed insurance and charging such insurance 
against the accounts of the members of the Class 
without any contractual authority to do so, including (i) 
purchasing physical damage insurance despite Class 
members’ already having such insurance; (ii) 
purchasing “Combined Expense” and “Confiscation, 
Conversion & Secretion” without any contractual basis 
to charge such insurance against Class members’ 
accounts; and (iii) refusing to return Class members’ 
titles to them based on the Class members’ refusal to 
pay the premiums for such force-placed insurance 
policies; 

 
ii. Whether TROPICAL FINANCIAL 

breached the covenant of good faith, fair dealing, and 
commercial reasonableness when they purchased 
force-placed insurance on automobiles owned by 
Plaintiff and the Class, who had already purchased 
and maintained comprehensive and collision 
insurance on their vehicles, which, by virtue of  
Florida Statute §627.743, protected TROPICAL 
FINANCIAL’S interests throughout; and 
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iii. Whether Defendants were unjustly 
enriched when TROPICAL FINANCIAL purchased 
force-placed insurance from the CUMIS Defendants 
on vehicles owned by Plaintiff and the Class at 
grossly excessive premiums and in exchange for 
undisclosed commissions, reinsurance fees or other 
remuneration, while fully aware that they lacked a 
contractual or other legal basis for purchasing such 
insurance. 

 
58. Typicality:  The claims of the Plaintiff are typical of the claims of each 

Member of the Class in that the Plaintiff alleges that both he and each Member of the 

Class was the victim of and damaged by a common course of conduct by Defendants 

towards the Plaintiff and the Members of the Class.  The Plaintiff and the Members of 

the Class seek identical remedies under identical legal theories, and there is no 

antagonism or material factual variation between the Plaintiff’s claim and those of the 

Class. 

59. Adequacy:  The Plaintiff is a Florida resident who will fairly and adequately 

protect and represent the interests of each Member of the Class.  Additionally, the 

Plaintiff is fully cognizant of his responsibilities as Class Representative, and he has 

retained counsel who has extensive experience and expertise in prosecuting class 

actions, including class actions involving force-placed insurance.  The Plaintiff and his 

counsel are fully capable of, and intent upon, vigorously prosecuting this action on 

behalf of the Class. 

60. This is a proper class action under Rule 1.220(b)(3) because the 

questions of law and fact common to the Plaintiff’s claims and the claims of each 

Member of the Class predominate over any question of law or fact affecting only 

individual members of the Class.  Additionally, the prosecution of separate, individual, 
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non-class actions by individual members of the Class would be impractical; would 

create the risk of inconsistent judicial decisions; and would create a risk of decisions 

which would, as a practical matter, be dispositive of the interest of other Members of the 

Class who are not parties to the adjudications, or would substantially impair or impede 

the ability of other members of the Class who are not parties to the adjudications to 

protect their interests. The litigation of these claims as a class action is therefore clearly 

superior to other available methods for the fair and efficient adjudication of this 

controversy. 

61. The Plaintiff also brings this action under Rule 1.220(b)(2) because the 

Defendants have acted or refused to act on grounds generally applicable to all 

members of the Class, thereby making final injunctive and/or declaratory relief 

concerning the Class as a whole appropriate.  In the absence of appropriate injunctive 

and/or declaratory relief, the Defendants will continue to violate Florida law.  The 

Defendants’ uniform conduct towards The Plaintiff and other members of the Class 

make certification under Rule 1.220 (b) (2) appropriate. 

COUNT I 
Breach of Contract and Breach of the Covenant of 

 Good Faith and Fair Dealing 
(Against TROPICAL FINANCIAL on behalf of the Class) 

 
Class Representative, ROBERTO LOPEZ, hereby adopts, affirms and realleges 

each and every allegation set forth in Paragraphs 1 through 61 and further alleges: 

62. The Plaintiff, on behalf of himself and the Class, asserts a common law 

claim for breach of contract and breach of the covenant of good faith and fair dealing.  
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63. The Retail Installment Sale Contracts that the Plaintiff and each Member 

of the Class entered into with South Florida Acceptance Corp., are binding contracts.  

South Florida Acceptance assigned such Contracts to TROPICAL FINANCIAL. 

64. Pursuant to Florida law each such Contract also contains an implied 

covenant of good faith and fair dealing.   

65. The implied covenant of good faith and fair dealing required each party to 

the Contract to be honest in its dealings and not purposefully to take actions that would 

unfairly prevent other parties from enjoying their rights or benefits under the Contract or 

disappoint their reasonable expectations. 

66. The implied covenant of good faith and fair dealing further required that 

when the Contract confers discretionary decision-making power on one of the parties to 

the contract, the exercise of that discretion is subject to an obligation that it be exercised 

in good faith and to observe reasonable limits in exercising that discretion, consistent 

with the parties’ purpose or purposes in contracting. 

67. Good faith and fair dealing, in connection with executing contracts and 

discharging performance and other duties according to their terms, means preserving 

the spirit—not merely the letter—of the bargain. Put differently, the parties to a contract 

are mutually obligated to comply with the substance of their contract in addition to its 

form. Evading the spirit of the bargain and abusing the power to specify terms constitute 

examples of bad faith in the performance of contracts and hence a violation of the 

covenant of good faith and fair dealing. 

68. Subterfuge and evasion violate the obligation of good faith in performance.  

Bad faith may be overt or may consist of inaction, and fair dealing may require more 
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than honesty. Examples of bad faith are evasion of the spirit of the bargain, abuse of a 

power to specify terms, and interference with or failure to cooperate in the other party’s 

performance.  

69. TROPICAL FINANCIAL breached its contracts with the Plaintiff and the 

Members of the Class and breached the covenant of good faith and fair dealing in those 

contracts in at least the following respects: 

a. TROPICAL FINANCIAL purchased force-placed 
insurance and charged such insurance against the 
accounts of the Plaintiff and members of the Class without 
any contractual authority to do so, including, but not limited 
to, (i) ignoring the provisions of Florida Statute §627.743; (ii) 
ignoring the fact that there was no agreement by the class 
members to protect TROPICAL FINANCIAL; (iii) ignoring 
the proof(s) of comprehensive and collision insurance in  
each purchasers file sent to, and maintained by TROPICAL 
FINANCIAL; (iv) purchasing physical damage insurance 
despite the fact that Plaintiff was required to and did 
purchase such insurance at the point of sale; and (v) 
purchasing “Combined Expense” and “Confiscation, 
Conversion & Secretion” without any contractual basis 
whatsoever to charge such insurance against the Plaintiff’s 
account; 

 
70. The Plaintiff and the Members of the Class have sustained damages as a 

result of TROPICAL FINANCIAL’S breach of contract and breach of the covenant of 

good faith and fair dealing. 

 WHEREFORE, Plaintiff, ROBERTO LOPEZ, individually and as Class 

Representative, respectfully demands judgment for both consequential and incidental 

damages sustained by Plaintiff and the Class of persons which he seeks to represent 

against the Defendant, TROPICAL FINANCIAL CREDIT UNION, further, since the 

instant South Florida Acceptance Corp. Retail Installment Sale Contract contains a one-

way attorney’s fee provision, “If we hire an attorney to collect what you owe, you will pay 
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the attorney's fee and court costs as permitted by law.”; Plaintiff demands an award of 

reasonable attorney’s fees, pursuant to Florida Statute §57.105(7), pre-judgment 

interest on all liquidated sums, and taxable.  Further, Plaintiff demands a trial by jury of 

all issues so triable. 

COUNT II 
Unjust Enrichment 

(Against All Defendants on behalf of the Class) 
 

Class Representative, ROBERTO LOPEZ, hereby adopts, affirms and realleges 

each and every allegation set forth in Paragraphs 1 through 61 and further alleges: 

71. The Plaintiff, on behalf of himself and the Class, asserts a common law 

claim for unjust enrichment.  

72. The Defendants knowingly received and retained wrongful benefits and 

funds from the Plaintiff and members of the Class.  In doing so, the Defendants acted 

with conscious disregard for the rights of the Plaintiff and members of the Class. 

73. By means of the Defendants’ wrongful conduct alleged herein, Defendants 

knowingly are enriched directly, or indirectly, by the force-placement of insurance on 

behalf of the Plaintiff and members of the Class without contractual authority to 

purchase such insurance. The Defendants' acceptance and retention of the benefits 

under these circumstances make it unjust and inequitable for them to retain those 

benefits. 

74. As a result of the Defendants’ wrongful conduct as alleged herein, they 

have been unjustly enriched at the expense of, and to the detriment of, the Plaintiff and 

Members of the Class. 
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75. The Defendants’ unjust enrichment is traceable to, and resulted directly 

and proximately from, the conduct alleged herein. 

76. Under the common law doctrine of unjust enrichment, it is inequitable for 

the Defendants to retain the benefits they received, and are still receiving, without 

justification, from their force-placed insurance policies and practices and which they 

received in an unfair, unconscionable, and oppressive manner. The Defendants’ 

retention of such funds under circumstances is inequitable and constitutes unjust 

enrichment. The financial benefits derived by Defendants rightfully belong to the Plaintiff 

and members of the Class. 

77. The Plaintiff and members of the Class have no adequate remedy at law. 

 WHEREFORE, Plaintiff ROBERTO LOPEZ respectfully requests this Honorable 

Court to enter judgment in favor of the Plaintiff and the Class on account of the 

Defendants’ unjust enrichment and compel Defendants to disgorge into a common fund 

for the benefit of the Plaintiff and Members of the Class all wrongful or inequitable 

proceeds received by them. A constructive trust should be imposed upon all wrongful or 

inequitable sums received by the Defendants traceable to the Plaintiff and the Members 

of the Class. 

COUNT III 
Failure to Deliver Unencumbered Title 

(Against TROPICAL FINANCIAL on behalf of the Class) 
 

Class Representative, ROBERTO LOPEZ, hereby adopts, affirms and realleges 

each and every allegation set forth in Paragraphs 1 through 61 and further alleges: 

 78. Pursuant to Florida Statute §319.24(5)(a), TROPICAL FINANCIAL had an 

absolute obligation to provide to Plaintiff, and each member of the Class, upon receipt 
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of the final installment payment, a satisfaction of the lien on the vehicle, so that Plaintiff 

and each class member would then have clear title to such vehicle so that, the vehicle 

could then be sold by the class member at will. 

 79. Plaintiff, and the Members of the Class were thus faced with a choice, 

where they were either forced to pay TROPICAL FINANCIAL the force-placed 

insurance premiums that they did not owe and should not have been charged, or they 

would be forced to retain a vehicle that could not be sold, was continuing to depreciate 

in value, and pay continuing sums to maintain. 

 80. As a result of TROPICAL FINANCIAL’s wrongful acts in force placing 

insurance on Plaintiff and Class members’ vehicles, and wrongfully adding the premium 

amounts for such insurance to the balance of the loan, Plaintiff and the Class have 

sustained damages, including, but not limited to: 

a) payment of the wrongfully charged force-placed 
insurance premiums; 

b) loss of value to the vehicle; 
c) ongoing repair costs for the vehicle; 
d) loss of use of such sums 
   

WHEREFORE, Plaintiff, ROBERTO LOPEZ, individually and as Class 

Representative, respectfully demands judgment for both consequential and incidental 

damages sustained by Plaintiff and the Class of persons which he seeks to represent 

against the Defendant, TROPICAL FINANCIAL CREDIT UNION, reasonable attorney’s 

fees, pursuant to Florida Statute §319.24(5)(a), pre-judgment interest on all liquidated 

sums, and taxable.  Further, Plaintiff demands a trial by jury of all issues so triable. 
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COUNT IV 
Declaratory Judgment/Injunctive Relief 

(Against All Defendants on behalf of the Class) 
 

Class Representative, ROBERTO LOPEZ, hereby adopts, affirms and realleges each 

and every allegation set forth in Paragraphs 1 through 61 and further alleges: 

81. This is an action for declaratory and injunctive relief pursuant to Chapter 86 of 

the Florida Statutes. 

82. Plaintiff, ROBERTO LOPEZ, individually, and as Class Representative, 

contends, as set out in detail herein, that the Defendants, and each of them, had no right to 

force-place, and charge them for insurance premiums on their vehicles. Moreover, requiring 

payment of such sums as condition to receiving unencumbered title to their vehicles is wrongful. 

83.     Further, Plaintiff, ROBERTO LOPEZ, individually, and as Class Representative, 

contends that there is no right under either the common law, statute, or regulation that would 

permit the Defendants, and each of them, to force-place, and charge them for insurance 

premiums on their vehicles, contrary to both the clear terms of the South Florida Acceptance 

Corp. Retail Installment Sale Contract, as well as Florida Statute §627.743. 

84. That as a result of such conduct by the Defendants, and each of them,  the 

Plaintiff, ROBERTO LOPEZ, individually, and all Class Members, were forced to either pay the 

wrongfully charged force-placed insurance premiums, or they could not obtain unencumbered 

title to their vehicles and sustained damages as a result.  

85. On the facts of this case, the Plaintiff, ROBERTO LOPEZ, individually, and as 

Class Representative, is in doubt as to his rights and the rights of all other purported Class 

members under the terms and provisions of the subject South Florida Acceptance Corp. Retail 

Installment Sale Contract and Florida Law. 

 WHEREFORE, Plaintiff, ROBERTO LOPEZ, on behalf of himself and on behalf of all 
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purported Class members, respectfully requests that this Court:  

A) Take jurisdiction over this matter for purposes of rendering 
a declaratory/injunctive  decree; 

 
B) Having taken jurisdiction, that this Court enter an order 
declaring that Defendants, and each of them, had no right, either 
under Florida Law, or under the clear terms of the South Florida 
Acceptance Corp. Retail Installment Sale Contract to force place 
insurance and charging them for the premiums for such insurance; 
 
C) Enter an order that by virtue of such violation of Florida 
law, that the Defendants, and each of them should be, and are 
estopped from requiring Class members to now, pay for the 
premiums for such insurance as a condition of obtaining 
unencumbered title to their vehicles, and to disgorge such 
premiums that have been paid; 
  
D) Require that the Defendants, and each of them, properly 
notify each and every such Class member of this Court’s findings 
and further require that such Defendants fully compensate each 
Class member injured as a result of such wrongful conduct; 
 
E) Grant both preliminary and permanent injunctive relief to 
prevent any further harm resulting from such acts and/or 
omissions of the Defendants, and each of them; 
 
F) Grant such other relief as this Court deems proper;  
 
G) Retain jurisdiction over the parties and the subject matter 
to assess reasonable attorney’s fees and costs to Class counsel 
and any and all penalties this Court deems met and just. 
 

COUNT V 
Violation of the Florida Consumer Collection Practices Act 

(Against TROPICAL FINANCIAL on behalf of the Class) 
 

Class Representative, ROBERTO LOPEZ, hereby adopts, affirms and realleges 

each and every allegation set forth in Paragraphs 1 through 61 and further alleges: 

86. This claim is brought against Defendant, TROPICAL FINANCIAL, on behalf of 

ROBERTO LOPEZ, individually, and the Members of the Class for damages and injunctive relief 

on account of its collection practices in violation of the Florida Consumer Collection Practices Act, 

Fla. Stat. § 559.72. 

87. In its business of collecting debts and in attempting to collect the debt, TROPICAL 
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FINANCIAL has used the United States mail and postal services, telephones and other means and 

instrumentalities of interstate commerce. 

88. Fla. Stat. § 559.72(9) states, that in collecting consumer debts, no person shall:  “(9) 

Claim, attempt, or threaten to enforce a debt when such person knows that the debt is not 

legitimate, or assert the existence of some other legal right when such person knows that the right 

does not exist.” 

89. Plaintiff, ROBERTO LOPEZ, individually, and the Members of the Class, are 

"debtors" and/or "consumers" as defined by Fla. Stat. § 559.55(8). 

90. Defendant, TROPICAL FINANCIAL, is a "debt collector" as defined by Fla. Stat. 

§559.55(7). 

91. After Plaintiff, ROBERTO LOPEZ, individually, and the Class members, made the 

last scheduled payment required under the South Florida Acceptance Corp. Retail Installment Sale 

Contract, TROPICAL FINANCIAL mailed Delinquency Notices for the amount of the force-placed 

insurance premiums (Exhibit “J”). 

92. The debts of Plaintiff, ROBERTO LOPEZ, individually, and the Members of the 

Class, are "consumer debts" as defined by Fla. Stat. §559.55(6), in that they are obligations or 

alleged obligations of a consumer to pay money arising out of a transaction in which the money, 

property, insurance, or services which are the subject of the transaction are primarily for personal, 

family, or household purposes. 

93. However, TROPICAL FINANCIAL knew, when demanding payment of the force 

placed insurance premiums, and mailing such Deficiency Notices, that ROBERTO LOPEZ, 

individually, and the Members of the Class, did not owe TROPICAL FINANCIAL the debts it 

alleged were due and that such collection efforts were not legitimate.    

94. This intentional and knowing conduct by TROPICAL FINANCIAL constituted an 

improper debt collection practice in violation of the Florida Consumer Collection Practices Act, Fla. 
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Stat. §559.55, et seq. Specifically, this intentional and knowing conduct violated §559.72(9), which 

makes it Illegal to "[c]laim, attempt, or threaten to enforce a debt when such person knows that the 

debt is not legitimate, or assert the existence of some other legal right when such person knows 

that the right does not exist." 

95. On account of the foregoing violations Plaintiff, ROBERTO LOPEZ, individually, and 

as Class Representative, has retained the undersigned attorneys and has agreed to pay them a 

reasonable fee for their services. 

96. Due to the violations of Florida law by TROPICAL FINANCIAL, as set forth above, 

Plaintiff, ROBERTO LOPEZ, individually, and the Members of the Class, have been damaged 

and are entitled to an award of damages (actual and/or statutory) as well as court costs and 

reasonable attorneys’ fees incurred by Plaintiff, ROBERTO LOPEZ, individually, and as Class 

Representative, and to declaratory and injunctive relief.  

WHEREFORE, Plaintiff, ROBERTO LOPEZ, individually, and as Class Representative, 

prays that this Honorable Court award he and the Class members damages and equitable relief, 

together with court costs and attorney's fees, pursuant to Florida Statute § 559.77(2), and such 

other and further relief as this Court deems just and proper. Additionally, Plaintiff, ROBERTO 

LOPEZ, individually, and as Class Representative, requests that TROPICAL FINANCIAL CREDIT 

UNION be enjoined from any and all further illegal collection practices, and demands a trial by jury 

for all issues so triable. 

Dated this ____ day of June, 2017.  

       LIGGIO LAW, P.A. 
1615 Forum Place, Suite 3B  
West Palm Beach, Florida 33401  
Telephone: (561) 616-3333 
 
By: /s/ Jeffrey M. Liggio  
Jeffrey M. Liggio, Esq.  
Florida Bar No. 0357741 
Email: emailservice@liggiolaw.com   

 jliggio@liggiolaw.com     
   

mailto:emailservice@liggiolaw.com
mailto:jliggio@liggiolaw.com
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‐and‐     
Edward F. Haber, Esq.   
Ian McLoughlin, Esq.    
Patrick J. Vallely, Esq.    

 Shapiro Haber & Urmy, LLP   
 Seaport East      
 Two Seaport Lane, 6th Floor   
 Boston, MA 02210     
 Telephone: 617‐439‐3939 

      Facsimile: 617‐439‐0134 
      Email: ehaber@shulaw.com  
      Email: imcloughlin@shulaw.com  
      Email: pvallely@shulaw.com  
        
      ATTORNEYS FOR PLAINTIFF 

 

mailto:ehaber@shulaw.com
mailto:imcloughlin@shulaw.com
mailto:pvallely@shulaw.com


 
 
FOR IMMEDIATE RELEASE: 
 

Contacts: Ennette Nusbaum 909 481-2360 
ennette.nusbaum@cudirect.com 

Rachel Parial 909 481-2307 
rachel.parial@cudirect.com 

Keven Ellison 909 481-2311 
keven.ellison@cudirect.com 

 
Credit Union Direct Lending Begins Operations in Florida 

South Florida Acceptance Corp Established To Manage Underwriting, Loan  
Processing and Dealer Contacts for Participating Florida Credit Unions 

 
Rancho Cucamonga, CA, April 9, 2003Credit Union Direct Lending (CUDL), the largest point-
of-sale lending network for credit unions in the United States has begun operations in Florida it 
was announced today by Tony Boutelle, President and CEO of CU Direct Corporation.  South 
Florida Acceptance Corp (SFAC), a Credit Union Service Organization (CUSO) established by 
several Florida credit unions, will oversee all underwriting, loan processing, as well as 
coordinate and maintain dealership relationships for the credit unions participating with SFAC 
and utilizing the CUDL program in the region. 
 
The SFAC, the first CUSO organization of its kind working under the CUDL program, will 
operate as a full service indirect lending program for the South Florida credit unions.  Through 
the use of the CUDL system, SFAC will handle retail installment contracts from local dealers 
and then use a pre-established routing system to forward the contracts to the appropriate credit 
union for funding.  Auto financing rates are set and monitored by the SFAC to ensure a full 
spread of financing rates are maintained in the region.  New members signed on by dealers are 
assigned to credit unions based on their field of membership requirements and a revolving 
system to ensure new members are distributed evenly.   
 
“We are extremely excited to work with a CUSO like the SFAC in Florida,” stated Jerry 
Neemann, SVP Business Operations of CU Direct Corporation.  “This business model allows 
the south Florida credit unions to establish a coordinated presence at the dealerships and 
provides them with a cost effective means of competing with banks and captives at the point-of-
sale.” 
 
“The CUDL program offers our credit unions a significant amount of benefits they could not 
achieve on their own,” said Greg Blount, President and CEO of Tropical Credit Union.  “With the 
CUDL system and SFAC, the credit unions have immediate access to the hardware and 
software they need for a successful indirect lending program without a substantial cash 
investmentcredit unions just need to set up their internal database to connect with the CUDL 
system.” 
 
Jim Sturdy, an auto industry veteran who designed SFAC’s internal processes, will serve as 
general manager for SFAC and helm the expansion efforts of the program.  The CUDL program 
will initially begin with a number of dealerships in three Southern Florida counties with plans to 
sign on additional dealerships and credit unions within the coming months.  
 

-More- 

mailto:ennette.nusbaum@cudirect.com
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About Credit Union Direct Lending 
Based in Rancho Cucamonga, California, CU Direct Corporation administers the Credit Union 
Direct Lending (CUDL) program, which allows members to receive credit union financing at the auto 
dealership through an automated decisioning system. CU Direct develops custom applications, 
training, and marketing programs to help credit unions achieve their indirect lending goals. The  
CUDL program includes 1,798 dealerships and 236 participating credit unions in California, 
Nevada, Texas, Oregon, Washington, Massachusetts, New Hampshire, Rhode Island, and Florida.  
In 2002, participating CUDL credit unions funded 177,011 contracts for more than $3.3 billion in 
credit union auto financing. For more information visit www.cudirect.com 
 

-CUDL- 

http://www.cudirect.com/
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Q&A: Benefits of a Tracked Collateral Protection 
Program 

 

By Al Olson 

 

A smooth-running tracked collateral protection insurance (CPI) program is important for 

any credit union that relies heavily on auto lending, as most do. Maintaining growth 

while keeping a high-quality portfolio has become more difficult in a troubled 

economy—especially for credit unions with extensive indirect auto loan programs. 

 

We asked Meritrust Credit Union, the largest credit union auto financer in Kansas, for 

perspective on CPI programs that track whether vehicles are insured and then force-place 

physical damage coverage if necessary.  

 

 The credit union shifted from a tracked program to a blanket insurance policy several 

years ago, then back to a tracked program. Meanwhile, its auto loan portfolio—built 

largely through indirect lending—has grown in each of the last 10 years by an average of 

9% with delinquency and charge-off ratios below its peer group levels. 

 

Three Meritrust employees answered questions about their tracked CPI program: Keenan 

Bender, Director of Consumer Lending; Sally Reagle, Director of Collections; and 

Milton Balzer, Collections Manager. 

 
After you switched to a blanket policy to insure collateral vehicles, why did you 
switch back to a tracked program? 

Milton: The blanket policy didn’t cover as many loss situations as the tracked CPI 

program does. So, in our particular situation, the blanket policy was not paying for itself. 

 

Keenan: We were paying substantially more in premiums than we were receiving in 

coverage. Our tracked CPI program pays for itself. And we’re compensated for some 

administrative costs by the insurance provider (an alliance of State National Companies 

and CUNA Mutual Group). The goal is for the CPI program not to pass along the costs of 

uninsured collateral to all members. This way, members pay for the coverage only if they 

don’t otherwise insure their vehicles. 

 
Has it been your experience that force-placed insurance premiums cause 
members to become delinquent or to default? And does the premium amount add 
to write-off amounts? 
Milton: If members are going to be delinquent, they’re usually going to be delinquent 

whether they have force-placed insurance on it or not.  

 

Sally: Our CPI program refunds earned premium for a repossessed vehicle that has no 

physical damage claims, so that premium doesn’t add to the write-off amount. And if 

there is a physical damage claim, we recoup the repair costs—which can be tens of 

thousands of dollars. 

 

ncuevas
Typewritten Text
Exhibit "E"



Have you added coverages to your basic CPI package? 
Keenan: Over the years, we’ve added a number of different coverages to our program: 

repossession loss, premium deficiency, and other things. They protect our collateral 

without affecting our entire membership. For example, a lot of times you’ll get a 

notification from a storage yard, saying they’ll need $1,000 for storage fees or repo fees 

that may be higher than the cars are worth. If you have that option you can file a claim 

and get those costs reimbursed. 

 

Sally: We also have coverage for law enforcement compensation and conversion (also 

called “skip”) coverage. You can customize these programs to the needs of your credit 

union and the budget. 

 
How do you measure whether your tracked CPI program is working? 

Keenan: A monthly report from State National tells us the amount of our loans that have 

CPI, how many loan dollars are protected by that coverage, and our loss ratio (earned 

premium to losses), among other things. With 25,000 to 28,000 loans typically covered 

under the CPI program, we might have a few hundred certificates placed per month. But 

a large percentage of those members impacted will quickly get their own insurance or 

provide proof of an existing policy. 

 

Al Olson is a Collateral Protection Staff Underwriting Specialist for CUNA Mutual 

Group. Contact him at 800.356.2644, Ext. 6363 or at allen.olson@cunamutual.com. 
 

CP-0511-3757 

mailto:allen.olson@cunamutual.com
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