
The following is a modified transcript from a real trial.  The names of everyone involved 
have been changed and some information was altered to protect anonymity of all 
participants.

STATE’S PRESENTATION OF EVIDENCE

COURT: Thank you, Mr. Abrams. Is the State ready to call your first witness?

MR. ABRAMS: Yes, Judge. The State would call Deputy Jonathan Carter to the stand. 

COURT: All right. If you would come forward to the court reporter, please, to be sworn. 

DEPUTY JONATHAN CARTER

Called as a witness on behalf of the State, having been first duly sworn by the reporter, 

testified under oath as follows:

COURT: You can have a seat up here. Watch your step. Come on up here. And that microphone 

moves around if you need to pull it closer to you. 

WITNESS: Thank you. 

MR. ABRAMS: May I proceed, Judge?

COURT: You may.

DIRECT EXAMINATION

BY MR. ABRAMS:

Q. Would you please state your name for the record?

A. Jonathan Carter.

Q. And what’s your current occupation?

A. Deputy with the Johnson County Sheriff’s Office. 

Q. How long have you been a deputy with that agency?

A. Fifteen years, and I’ve been on patrol since November of 2016.



Q. Did you work at any other law enforcement agencies prior to joining the Johnson County 

Sherriff’s Office? 

A. I did not. 

Q. In your current role as a patrol officer with the sheriff’s office, what are the general duties and 

responsibilities that you have in that role? 

A. Some of our general duties are protecting life and property, enforcing traffic law. We respond 

to calls for service, whatever they may be from the public. We also do self-initiated activities 

such as area checks, business checks, neighborhood checks, doing watches, and accident 

investigations. So, we get pretty much everything in the county. 

Q. And what training and education did you complete to become a deputy with the Johnson 

County Sheriff’s Office? 

A. I have a bachelor’s degree in criminal justice from college. Then we completed 16 weeks of 

police academy at the Johnson County Regional Police Academy. And then we also completed 

12 weeks of training within the department while there. 

Q. Included in your training, were you trained to conduct DUI investigations?

A. I was. 

Q. I’d like to turn your attention to October 28, 2018. Were you on duty on that date at 

approximately 8:15 p.m.?

A. I was. 

Q. And where were you located at that point in time?

A. I was westbound on K-10 headed to De Soto, back to my assigned district. 

Q. Is that in Johnson County, Kansas?

A. It is. 

Q. At approximately 8:15 p.m. on October 28, 2018, did a vehicle catch your attention?



A. A large SUV that was eastbound. They were in the inside lane, passing other cars quickly and 

you could see the vehicle following too closely with other cars and making unsafe lane changes. 

Q. Did you decide to initiate your radar to determine how quickly this SUV was traveling?

A. I did. 

Q. And how do you determine the speed of a vehicle in your patrol vehicle?

A. Well, the first step is to do a visual observation. And that’s to compare the vehicles to other 

traffic; how quickly they’re moving or how slow they’re moving. And then turn my radar on. 

And the speed that was indicated was 86 miles an hour, which also matches the tone that the 

visual gives. And given this, it was determined to be the SUV speeding. 

Q. What type of radar is your patrol vehicle equipped with?

A. It’s a Custom Signals Golden Eagle II Directional Radar.

Q. And have you been trained and certified to use that radar equipment?

A. I have. 

Q. And on October 28, 2018, was your radar equipment working?

A. It was. 

Q. How do you know that your radar’s working when you’re out on patrol?

A. Before every shift, we do a tuning-fork test and make sure that the speeds and the calibrations 

are within the allowed margin of error, I guess you could say. 

Q. And is your radar device equipped with a moving and stationary setting?

A. It is. 

Q. What is the difference between those two settings?

A. Without knowing the internal functions, the stationary setting is what you use when you’re 

running radar sitting, like, at a stop light or in a median. And then a moving radar turns on 

automatically when your vehicle starts moving. The radar indicates your vehicle is moving. 

Q. Since your vehicle was in motion at the time, was your radar in the moving setting?



A. Yes, it automatically switches over. 

Q. Using your radar, what was the speed you determined the SUV was traveling at?

A. 86 miles an hour. 

Q. What was the posted speed limit in that area? 

A. 70 miles an hour. 

Q. How do you know that where the vehicle was on that date and at that time, that the speed limit 

was 70 miles an hour?

A. With the posted speed limit signs. I know, personally, I drive my main roads such as the 

highways and other traveled city roads to make sure all the stop signs or all the speed limit signs 

are there, that they haven’t been knocked down in an accident somewhere that I didn’t know 

about or that they haven’t been vandalized to appear to look like a different speed. And so, I 

usually always check those to make sure everything is working, and people are aware of what the 

speed limits are. 

Q. In this area on October 28, 2018, were the signs up and visible?

A. They were.

Q. After you determined the speed of this SUV, what did you do next?

A. I activated my emergency equipment, my lights and sirens. I turned around and attempted to 

catch up to the vehicle to make the traffic stop. 

Q. While you’re positioning yourself behind this SUV, did you make any observations before 

you were able to stop the vehicle?

A. There was a large cloud of mist that came out the driver’s side window, and it landed on my 

windshield, so I knew it was some type of liquid. And it was also on the side of the SUV when I 

approached it. 

Q. When that happened, had you already initiated your sirens and lights?

A. Yes. 



Q. When you observed that, did you think anything of it?

A. Well, I thought it was very weird, and my initial thought was it was some type of alcohol. But 

by the time I got stopped, it was dried, and it couldn’t be figured out. 

Q. Where did the SUV eventually stop on the highway?

A. We were eastbound on K-10, west of K-7. So, we were just on the west side of the clover – 

that clover leaf with the K-10, K-7 intersection. 

Q. I think it’ll be something that we’ll probably see on the video, but I want to focus on the 

conditions that you had. Is this a busy exchange of traffic?

A. Yes, it’s very busy. 

Q. And on this evening, October 28, 2018, was there a lot of traffic on the highway?

A. There was. The Chiefs had just had a Sunday evening football game, so there were people 

traveling east and west on K-10. 

Q. When you initiate a traffic stop and whether that turns into a full-blown DUI investigation on 

the side of the road or not, what are some of the concerns that you have for officer safety during 

those stops in this type of an environment?

A. One is just making sure that traffic is getting over, that it’s not going to hit me standing on the 

side of the street or hit the back of my patrol car, and eventually hit the person who I have 

stopped. I have a responsibility of both of our safeties and of doing my best to make sure we 

don’t get hit. 

Q. When you approached the SUV after you stopped it, what are the first observations that you 

made about it?

A. As soon as I had gotten out of my patrol vehicle, the driver had his left hand out the window 

with what appeared to be his IDs. Before I had even asked or introduced myself, he already had 

that hanging out the window. 

Q. What specifically did he hand you that was in his hand when you were approaching?



A. One was the Basehor Police Department Commission Card and the other was his Kansas 

driver’s license. 

Q. Do you recall which one was on top of the other?

A. The commission card was on top.

Q. Do you see the driver of the SUV in the courtroom today?

A. I do. 

Q. Could you please point and indicate an article of clothing that individual’s wearing?

A. He’s sitting at the table in the middle with a gold tie. 

MR. ABRAMS: Your Honor, I would ask that the record reflect the witness has identified the 

defendant as the driver of the SUV. 

COURT: It will. 

BY MR. ABRAMS:

Q. Was the defendant the only person in the SUV when you contacted it?

A. He was?

MR. ABRAMS: And may I approach the witness, Judge?

COURT: You may. 

BY MR. ABRAMS: 

Q. Deputy, I’m going to hand you what’s been marked as State’s Exhibit 1. Do you recognize 

State’s Exhibit 1?

A. I do. 

Q. And how do you recognize State’s Exhibit 1?

A. It was the picture of the commission card that I took with my work phone. 

Q. Is it an accurate depiction of the commission card the defendant handed you at the beginning 

of this traffic stop?



A. It is. 

MR. ABRAMS: Your Honor, the State would move at this time to admit and publish State’s 

Exhibit 1 into evidence. 

COURT: Any objection?

MR. DAVIES: No objection, Judge. 

COURT: All right. State’s Number 1 will be admitted. 

MR. ABRAMS: And if I may approach one more time?

COURT: You may.

BY MR. ABRAMS:

Q. On State’s Exhibit 1, if you would read the information that’s on the front of that card?

A. Basehor Police Department, Kansas. This is to certify that Client X is hereby commissioned 

as a patrol officer, City of Basehor, County of Leavenworth, Kansas. 

Q. When you were handed State’s Exhibit 1 along with the driver’s license, what did you take 

that to mean?

A. As the driver was looking for some time of profession courtesy. 

Q. And what do you mean by professional courtesy?

A. To be given a warning or to let go, to speed the traffic stop up, and to not to look any further. 

Q. You’ve been a patrol officer for about two and a half years now. Is that correct?

A. Yes, sir. 

Q. Have you previously stopped law enforcement officers for traffic violations or DUIs?

A. I have. 

Q. Have you ever had someone immediately hand you their commission card?

A. No, not like this. 



Q.  In your past encounters with police officers that you’ve pulled over, how do you usually 

learn that they are a police officer?

A. Some will tell you that they are, and some will have their commission card sitting on a center 

console, or it’s in their wallet next to their driver’s license. It’s somewhere visible. I’ve never 

been handed it straight to me with a driver’s license. 

Q. And in your previous interactions with law enforcement officers during traffic stops, do you 

give them preferential treatment as opposed to if you just stopped a random citizen that’s not a 

police officer or sheriff’s deputy?

A. No, I don’t. 

Q.  Why don’t you either let police officers go or give them different treatment than you would 

just a regular citizen like me or the jurors?

A. I hold them to a higher standard. They should know better than to put another officer in that 

situation because then you call into somebody’s integrity. 

Q. Defense, likely is going to claim that in this specific instance, you let the defendant go 

without a citation or DUI arrest because he was a police officer. Did you, in fact, let him go from 

the scene because he was a police officer?

A. No, I did not. 

Q. If you decided that you’re going to let someone go because they were a police officer, would 

you spend 30 minutes on the side of a road of a busy intersection within feet or inches of other 

traffic that are coming onto you, to conduct a DUI investigation when you know before starting 

that you’re going to let him go?

A. No. I would’ve just let him go. 

Q. When you contact him, does he explain why he thinks you pulled him over?

A. Before I even introduce myself and explain the reason for the stop, the driver admitted that he 

knew he was speeding, and that he was trying to get home. His wife was having contractions and 

going into labor. 



Q. While you’re speaking with him, it is at this point you’re able to finally identify yourself to 

him verbally?

A. Correct. It was after he made his initial statements that I introduced myself and explained the 

reason for the stop.

Q. While you’re speaking with the defendant at the driver’s side window, do you detect any 

odors or make any observations about the defendant?

A. I smelled alcohol and saw bloodshot and watery eyes which indicates possible alcohol use. 

Q. When you see and make those observations, is it at that point in time that you decide to 

conduct a DUI investigation?

A. The first thing is vehicle in motion, following the vehicle and just observing any swerving, 

jerking of the motions, failure to maintain a speed. Are they speeding, crossing over lines, using 

turn signals? I am observing the driving and how they’re able to handle a vehicle.

Q. After you look at their driving behavior and you initiate a traffic stop, what’s the next phase 

of a DUI investigation?

A. It’s the personal contact. When you’re talking to them, asking them if they’ve had any 

alcohol. Have they consumed any alcohol, if you smell it, see it, if there’s anything in the car? 

Just the verbal interaction. If they provide you the correct documents that you ask for. If you ask 

for the driver’s license and they give you a credit card. Or if they pull out their driver’s license, 

but they keep dropping it, and they’re not able to divide their answering of your questions while 

doing another task. 

Q. After you look for those types of clues, what is the next phase of your DUI investigation?

A. That would be the field sobriety test. So that’s when you have the driver exit the vehicle, and 

you’re watching to see if they exit the vehicle correctly or if they stumble out, fall out. When 

they’re walking to the rear of the car, can you see them stumbling, swaying? Do they lean on 

their car as their walking to the back of the car? And then you just go through the other 

standardized field testing after that. 



Q. Generally, before you have someone exit a vehicle, do you ask them to conduct certain verbal 

tests inside of the vehicle?

A. It is my practice that I do. I will ask you if you’re familiar with the English alphabet. And 

then I’ll have you start at the letter D as in David and go to the letter T as in Tom. That’s the two 

letters that I always use, and you ask them if they’re familiar with it and to recite it while not 

singing it. And so, you go through those and see if they can correctly identify the letters. The 

second one is a counting test. It’s to see if they’re familiar with numbers 0 to 100. And then you 

start with a number and you have them go backwards by ones to a certain number. I always use 

88 to 67. 

Q. And after those in-car tests, you’ve gotten them out of the vehicle to do SFSTs, is there a final 

phase for a DUI investigation?

A. For me, either you’re going to make the arrest, or you’re not going to make the arrest. Do you 

have enough probable cause and enough evidence to move forward?

Q. And based on your training and experience, can you suspect someone’s DUI but during the 

investigation fail to collect enough information to believe that you have probable cause to arrest 

someone for DUI?

A. Yes. 

Q. And in those situations where you suspect someone’s DUI but you’re not able to get enough 

information that they’re either intoxicated or maybe they do very well on the tests, is it your 

general practice to still have them picked up from the scene because you suspect they might be 

intoxicated, but it’s not enough for an arrest?

A. It’s not required because if I don’t have enough for the arrest, then I don’t have enough to 

hold them. But I do suggest it. 

Q. And why is that something you suggest in those situations?

A. Just for safety and just keeping the motorist off the road, and that way it keeps everyone else 

safe. 



Q. In this case while you were speaking with the defendant, did you ask him if he had consumed 

alcohol?

A. I did. 

Q. What was his response to that question?

A. He said he had not. 

Q. At any point during this investigation, did the defendant disclose to you that he had been 

drinking?

A. No. 

Q. Is it at this point in time, you decided to do the in-car alphabet and numbers test with the 

defendant?

A. Yeah, just based on the odor, with the bloodshot and watery eyes. It’s just a pre-indicator that 

you can help determine. That’s what I used. I ask many people, and some people can answer, and 

some people can’t. 

Q. In this case, was the defendant able to complete the alphabet test as you instructed?

A. At the time when we were on the side of the road, he completed it in a way that didn’t alarm 

me. But after watching the video, you can see there are two errors. 

Q. Why didn’t the errors alarm you?

A. Well, because he started at the correct letter, and there’s an error in the middle, but in the 

middle, there was a lot of traffic. And I want to say there was like a fire truck or something going 

the other way, so we were both distracted. And then he missed the ending on the correct letter, 

but he had everything else just right. He spoke the alphabet. He didn’t sing it, and there weren’t 

any pauses. 

Q. How did the defendant do on the numbers test that you had him do next?

A. It’s the same thing. On the side of the road, it sounded like he did just fine. After watching the 

video, he missed two numbers. But at the same time, he started at the right number, and didn’t 

end on the right number. But there were no pauses. And so, it wasn’t anything that was alarming. 



Q. We’ll get to the video in a moment. You indicated that there was heavy traffic that night but 

also that fire truck and other emergency vehicles passed your position while you’re doing the 

alphabet and number tests?

A. Yeah. They were westbound on the other side of the highway. 

Q. And in reviewing your video, is it obvious that you turn, or you’re very clearly distracted 

because of the different traffic coming at you. 

A. Yes. 

Q. After you have him conduct those tests, do you determine that you still need to continue with 

the DUI investigation?

A. I do. 

Q. And at that point in time, do you ask the defendant to exit his vehicle?

A. I do. 

Q. When the defendant exited the vehicle – you mentioned some things that you’re look for – did 

you observe anything with the defendant that caused you pause, such as falling or using the 

vehicle for support or anything like that?

A. No, everything seemed to be correct.

Q. And throughout your entire encounter with the defendant while you’re speaking with him, is 

he engaging with you and giving you relatively appropriate responses to your questions?

A. Yes. 

Q. What is the first test that you ask the defendant to complete on the side of the road once he 

was outside of the vehicle?

A. It’s the HGN, the horizontal gaze and nystagmus test. It’s just the testing of your eyes. 

Q. How do you administer that test? What are you doing during that test with the suspect of 

DUI?

A. The first thing is you hold the stimulus close and still because you’re looking for resting 

nystagmus so you can rule out any previous traumatic brain injuries. You’re looking for equal 



pupil size. And then you make two passes with both eyes to make sure they track equally. And 

then you do it again. And that’s when you’re looking for lack of smooth pursuit. So basically, 

your eyes jerking as it’s following the stimulus, going from side to side. The second part of it is 

you do a nystagmus at maximum deviation. You hold the stimulus outside of the eye to where 

the eye is in the corner, and you’re looking to see if there’s any involuntary jerking of the eye. 

You do that twice in both eyes to make sure you can observe everything. And then you do 

nystagmus onset prior to 45 degrees. So, you move the stimulus at a slow rate, and you’re 

looking for any jerking of the eyes before you reach 45 degrees within the shoulder width. 

Q. When you’re conducting the HGN test that you’re talking about, is the defendant supposed to 

follow the stimulus with their eyes but not move their head?

A. Correct. You’re to follow with your eyes and your eyes only, without moving your head. 

Q. In this case, did the defendant comply with your instructions about how to move his eyes 

during this test?

A. No, he did not. He didn’t complete it as instructed. 

Q. In what ways was he not following your instructions?

A. He wouldn’t follow the stimulus all the way out. And when I was doing the second part of the 

testing, he was staring straight at me or a little bit over my shoulder and still stating that he could 

see the stimulus without moving his eyes to follow it. 

Q. Based on how the defendant was not following the instructions, did that prevent you from 

deciding if he was failing that test?

A. Well, with the investigation, the tests aren’t pass or fail. They are more just indicators. And 

so, when he did comply, I was able to see the clues, but he wouldn’t comply throughout the 

whole test. I felt the need to move further. 

Q. Why did you believe the defendant was not compliant with your instructions in this specific 

test?



A. Because I’m staring straight ahead into his eyes to watch, and I can see him staring right back 

at me or looking over my shoulder. You shouldn’t be able to see me when I have my stimulus all 

the way out. Your eyes should not be looking directly at me. 

Q. Did you believe, based on the information that you had, that the defendant had been or was a 

police officer, that he was purposefully trying to prevent you from completing the test as you’re 

supposed to do it?

A. Yes. 

Q. At that point in time, after you attempted to complete the HGN test with the defendant, what 

do you move to next?

A. The walk-and-turn test. 

Q. What is the walk-and-turn test?

A. The walk-and-turn test checks your balance and your ability to walk in a straight line. Some 

people spray paint a line on the side of the street or use chalk. Some people just ask the person if 

they can imagine a straight line going from car to car. You give the person a starting position 

where they put their left foot on that line, their right foot in front, and they maintain that position 

while you’re giving your instructions. During this test, you take nine heel-to-toe steps on that 

line leaving your lead foot on the ground. To turn yourself around, you use your other foot with a 

series of small steps, turning around, nine heel-to-toe steps back. During this test, you’re looking 

to see if they’re touching heel-to-toe, if they’re stepping off the line, if they’re counting out loud, 

if they’re losing their balance, and just following the directions given. 

Q. In this situation, did you ask the defendant if he was willing to complete that test?

A. I did. 

Q. Was he willing to complete that test for you?

A. He did not. 

Q. Did he give a reason why he was unwilling to take that test?

A. He felt that the side of the road was tilted too much, and that it would be unfair. 



Q. Did you then ask him to complete the one-leg-stand test?

A. I did. 

Q. What is that test?

A. That’s another balance test where you raise the foot of your choice six inches off the ground 

keeping your toe pointed forward with your foot parallel to the ground and both of your legs 

straight with your arms down to your side. You’re watching the elevated foot, and counting out 

loud 1001, 1002, and so forth, while we’re keeping track on a watch. This is conducted for 30 

seconds. 

Q. Did the defendant agree to take this test?

A. No. 

Q. Did he explain why he was unwilling to take this test?

A. He stated, again, that it was unfair because the side of the road was tilted. It was too slanted. 

Q. At this point, does he tell you he’s refusing all further testing? 

A. Yes. 

Q. Is the next step to ask for a preliminary breath test?

A. It is. 

Q. Were you unable to do that in this case because he told you he was refusing all further 

testing?

A. Correct. 

Q. At this point in time, with all the information that you have, did you make the decision to call 

your on-duty sergeant?

A. Yeah, I did. 

Q. Who was your sergeant that night?

A. Sergeant Henry Black. 



Q. We’ll get your part of the conversation on the video, but Sergeant Black was not on the scene 

with you, correct? 

A. Correct.

Q. He’s on the phone with you?

A. Yes.

Q. Why did you decided to call Sergeant Black?

A. Just to run everything by him. Let him know I had, what I didn’t have, and just to make him 

aware of what was going on. 

Q. Based on the available information, did you believe you had probable cause to arrest the 

defendant?

A. No, not with what I had. 

Q. Ignoring the fact that the defendant handed you a commission card that represents him to be a 

police officer – if you take that away and all you knew about the defendant was that he was just 

an average civilian that you pulled over – would you have still made the decision not to make an 

arrest because you felt you didn’t have probable cause for DUI?

A. Correct. I didn’t have probable cause no matter who it was. 

Q. On the video, which I think will be obvious to everyone, you grow frustrated throughout this 

investigation, throughout your encounter with the defendant. Why were you frustrated, and what 

was going on in your head?

A. It’s just for the simple reason that you go back before if you’re going to give someone a 

speeding ticket or not. You’re not completing the test. I think I know what I know, but I can’t 

prove it. And so, with him refusing to do the rest of the test, a possibly intoxicated driver would 

be leaving the scene. The fact that he’s representing to be another officer, and he’s putting 

another officer in that situation. It’s frustrating because I think another officer should be held to a 

higher standard and not do that. 

Q. In your time as a patrol officer, how many DUI investigations do you think you’ve conducted, 

approximately?



A. Probably 50 or more. 

Q. Have you always arrested someone at the end of those investigations?

A. No. 

Q. Have there been other instances where you investigated someone for DUI, and as you said 

you think they’re DUI, but you  felt you didn’t have enough actual evidence that you could prove 

in a court of law to actually arrest them under probable cause? Have you released other people in 

those situations before?

A. Yes. 

Q. And so your considerations here were making sure that you complied with the law and 

complied with the Constitution, not making an arrest that was not supported by probable cause?

A. Correct. 

Q. While you’re on the phone with Sergeant Black, what decisions were made about how you 

were going to proceed after you concluded your DUI investigation?

A. It’s the same as before. Just suggest the person gets a ride home. You can’t make them, but 

you can strongly suggest it. And that I was going to complete an email with a synopsis of what 

the traffic stop was, and he was going to speak with the Basehor PD supervisor to let them know 

how the officer was conducting themselves down in our county. 

Q. Why did you and Sergeant Black decide that you wanted to contact Basehor PD to let them 

know that you had stopped, what you believed at the time, was one of their police officers?

A. Because it would be something that I would want to know if I was a supervisor, if my officer 

was conducting themselves unprofessionally in someone else’s jurisdiction. And it could be 

handled within their own department. 

Q. Are you equipped with a body camera as part of your uniform and equipment that’s issued to 

you by the sheriff’s office?

A. I am. 

Q. Were you wearing your body camera during this investigation, in the encounter with the 

defendant on October 28, 2018?



A. I was. 

Q. Did you turn on your body camera to film all the interaction with the defendant?

A. Yes. 

Q. How do you know that your body camera was working on this date?

A. I hadn’t used it previously throughout the shift since we had been on duty for six plus hours. 

And you can also hear it beeping when it’s turned on. 

Q. I’m going to approach you and hand you what’s been marked as State’s Exhibit 2. Per the 

agreement of the parties, the disc is already in the computer, but do you recognize the sleeve?

A. I do.

Q. How do you recognize it?

A. That’s my initials and PSN and today’s date.

Q. Did you make those markings on that State’s Exhibit 2?

A. I did. 

Q. Do those indicate that you viewed that video in its entirety prior to coming and testifying 

today?

A. It does. 

Q. After you viewed it, does it accurately depict your entire interaction with the defendant during 

this investigation?

A. It does. 

MR. ABRAMS: Your Honor, I would move to admit State’s Exhibit 2 and publish into evidence. 

COURT: Any objection?

MR. DAVIES: Judge, we don’t have any objections so long as it’s played in its entirety. 

COURT: Okay. The Court will admit State’s Number 2, and you can play. 



MR. ABRAMS: Judge, this video is approximately 30 minutes. I’m comfortable playing it now, 

or I know we’re approaching noon, so I don’t know how the Court wanted to proceed. 

COURT: All right. Since we’ve got 30 minutes of video and then some more direct and cross-

examination, why don’t we go ahead and take our noon break. We’ll resume at one o’clock. 

Sarah will take you out this way. There are three places that are within walking distance. She’ll 

show those to you. Please remember the admonition during the lunch break, and we’ll resume at 

1 p.m.

(WHEREUPON, the proceeding was in recess.)

COURT: We’re back on the record in the State of Kansas versus Client X, 12AB3456. The 

defendant and all counsel are present. The jury is present in the jury box. 

Welcome back. We are still in the State’s case, and Deputy Carter is on the stand. I want to 

remind you that you’re still under oath. You can proceed with your questions. 

MR. ABRAMS: Thank you, Judge. At this time the State is going to play State’s Exhibit 2 for 

the jury. Can everybody see the TV okay?

(Jury responds that they can see the TV.)

(The 30-minute video is played.)

BY MR. ABRAMS:

Q. Deputy, after you left the scene, did you learn any information from Sergeant Black after he 

contacted Basehor PD?

A. That’s when we found out that he was no longer employed with Basehor and hadn’t been for 

some time. 

Q. When you learned that information, what did you do next?

A. We went to his residence to retrieve the commission card at Basehor’s request. 

Q. When you arrived at the defendant’s residence, did you contact anybody?



A. No. I knocked on the door for several minutes. The vehicle that picked him up was in the 

driveway. Lights were on. His wife came to the front window and looked at me and the Olathe 

police officer that was there, but nobody would answer the door or speak to us. 

Q. Did you note any observations about what his wife appeared like when you saw her through 

the window?

A. Through the window, she didn’t appear to be pregnant. 

Q. Did she appear to be in the middle of contractions?

A. No. 

Q. While you were at the defendant’s residence, did either himself or his wife come to the door 

and speak with you?

A. No. No one did. 

Q. At that point in time, did you leave the residence?

A. Yes, we left. 

Q. From your initial contact with observing the defendant’s SUV speeding all the way through 

the completion of this traffic stop and investigation, did all of that occur in Johnson County, 

Kansas?

A. It did. 

MR. ABRAMS: I have no more questions, Judge. Thank you. 

COURT: All right. Cross-examination?

CROSS-EXAMINATION

BY MR. DAVIES:

Q. Mr. Abrams asked you or told you in a question earlier that I might ask or might say that you 

gave Client X a professional courtesy. Do you remember that? He told you that I might ask you 

something like that, right?

A. He mentioned it. I believe so. Yeah. 



Q. You didn’t give him a professional courtesy, did you?

A. No. 

Q. If fact, after you did your DUI investigation, you wanted to arrest him?

A. Yes. 

Q. In fact, you said in response to talking with Sergeant Black, he asked you something to that 

effect, and you said, “I would favor it. I’m in favor of arresting him.” Right?

A. I don’t believe that’s what that part of the conversation was about. I want to say that I was in 

favor of him contacting the supervisor at Basehor and letting him know. 

Q. Okay. But that is six of one, half-dozen the other. You wanted to arrest him?

A. I did. 

Q. And your Sergeant told you not to?

A. He asked me if I had probable cause, and I told him no. 

Q. Okay. And that frustrated you that you thought somebody was DUI, and you couldn’t arrest 

him?

A. Correct. Because I didn’t have probable cause. 

Q. Fair enough. So just to be clear, you did not give him a professional courtesy?

A. No.

Q. Now we’re talking about his DUI, and probably 38 or so minutes of the 40 minutes you were 

questioned was about DUI investigation, right? 

A. Yes, sir. 

Q. Client X isn’t charged with a DUI, right?

A. Correct.

Q. In fact, you said that “there wasn’t enough probable cause to arrest him for a DUI.” Correct?

A. Correct.



Q. So, the only thing he’s charged with is speeding and false impersonation, right?

A. Yes, sir.

Q. So let’s talk about the false impersonation. The only information that you had that you could 

base your assertions on and your beliefs on of Client X’s employment at the Basehor Police 

Department was the commission card?

A. Yes, sir. 

Q. Nobody else gave you anything else?

A. No. 

Q. And you didn’t pick up the phone and call Basehor and say, “Hey, I need to talk to whoever 

the sergeant on duty is. Does he work here?” Nothing like that?

A. I did not, no.

Q. And another officer wasn’t around saying, “Hey, that’s a Basehor guy.” Nobody said that or 

anything like that, right?

A. No, sir. 

Q. So the only thing Client X did that you could have used to possibly believe that he was an 

employee with Basehor Police Department at that point was give you a commission card?

A. Correct. 

MR. DAVIES: Can I approach, Judge. 

COURT: You may. 

BY MR. DAVIES: 

Q. I’m going to question you up here so we can both look at the commission card. What’s this 

right here? What does it say?

A. Client X, his name. 



Q. So based on just that, it’s not like he’s a lady that’s gotten married and changed his name, and 

you might be able to say, “Oh, maybe this has been a while ago.” You know, a name alone, 

there’s no evidence there that you can say, “oh, I need to check up on this.” Is that fair?

A. Yes, it matched his driver’s license. 

Q. Okay, and then this picture here, it definitely looks like an old picture. Is that fair?

A. Yes. 

Q. Would that have put you, maybe, on notice that “I need to check this out or do some sort of 

investigation about it?”

A. No. Because many commission cards have older pictures. 

Q. Fair enough. Can we both agree that it looks like it is at least a ten years old picture of him?

A. I’m not a specialist, but I will say that it’s an older picture. 

Q. Fair enough. What would be good on this is if there was a date. Is there a date on there?

A. Not that I remember seeing, no. 

MR. DAVIES: Can I publish this to the jury?

COURT: Go ahead. 

BY MR. DAVIES:

Q. Look at that folks. What is this thing?

A. My thumb. 

Q. Ah, okay. Is this a shadow of your thumb?

A. Yes. 

MR. DAVIES: May I approach again, Judge?

COURT: You may. 

BY MR. DAVIES: 



Q. From your picture here, what we’re looking at is things that might put you on notice to tell 

you you need to do some further investigation. If there was an expiration date on that card, like 

“expired Halloween 2011,” then that would put you on notice when looking at it that it’s 

probably not an accurate card, right?

A. Yes. 

Q. Same thing if there was an issue date on it, maybe not as clear. But if there was an issue date 

of 10, 12 years ago, it might put you on notice, “I need to do some further investigation and see 

if this card is accurate or not.” Is that fair?

A. Yes. 

MR. DAVIES: May I approach, Judge?

COURT: You may. 

BY MR. DAVIES:

Q. I’m going to show you what’s marked as Defendant’s Exhibit 1. Do you recognize that?

A. Yes, sir.

Q. What is it?

A. It’s the commission card that was presented to me that night. 

Q. Is it a fair and accurate representation of the card on the day it was given to you?

A. It looks to be a little bit more warn, but yes. I mean, I would say it’s the same thing. 

MR. DAVIES: The defense would admit Defense Exhibit 1. 

COURT: Okay. 

MR. DAVIES: Move to admit, I’m sorry, Judge. 

COURT: Okay. 

MR. ABRAMS: Judge, the State doesn’t have any objection. We’re glad it’s been produced. 

COURT: Okay. Defendant’s 1 will be admitted. 



BY MR. DAVIES:

Q. Deputy, would you flip that card over?

A. Yes, sir. 

Q. Does it have a date on it?

A. It says issued 9-27 of 2007.

Q. 2007?

A. Yes, sir.

Q. I’m going to show you a demonstrative exhibit. Is this a fair and accurate representation of 

that card as it’s been admitted?

A. Yes, sir.

Q. Okay. Look at the back and front just to make sure. It’s not been changed or altered? This is 

it, right?

A. It’s got the same black marking going through the forehead.

Q. Same thing?

A. Yes, sir.

MR. DAVIES: And Judge, I’m going to use this as a demonstrative exhibit. Can I publish it to 

the jury?

COURT: Yea, and let’s call that 1A, that demonstrative exhibit. You may. 

BY MR. DAVIES: 

Q. I’m sorry, Deputy, maybe you can’t see this here. There’s only so much room up here, Mr. 

Abrams. If you want to come around, feel free. Okay. So that’s what we’re look at, right? That’s 

a blowup of the card, right?

A. Yes, sir. 



Q. I know we’ve talked a lot about the DUI investigation. Let’s talk about the investigation that 

you did on this false impersonation case. Did you do any investigation about this false 

impersonation case?

A. No, because at the time I had no reason to believe that the card was invalid. 

Q. Did you ever ask Client X, “Hey, why did you hand me this card?”

A. No, I did not. 

Q. Did you ever look at it, see a date that was 12 years ago, and think, “I should probably follow 

up on this to see if it’s actually real?”

A. On the side of the street, it was hard to see. I saw the front, and that was what I went off of. I 

didn’t see an expiration date. 

Q. That’s fair. This picture here, it’s a lot better to see because it’s up here in front of everybody. 

Did you ever look at this picture, and then look at Client X and think, “I should at least ask if this 

guy is a current cop?”

A. No, the only reason he should have a commission card is if he’s still on active police officer. 

Q. But you never asked, and you never looked at any of this stuff and asked him a single 

question about whether he’s a police officer or not?

A. No, I did not. 

Q. Let’s talk about the things that you did investigate. You were investigating a speeding ticket 

and a DUI at some point, right?

A. Yes, sir. 

Q. Mr. Abrams asked you, no less than at least ten question, about the speeding ticket. Are you 

sure he was speeding?

A. Yes, I am. 

Q. He asked you a lot of questions about the DUI investigation, and some about your training, 

but he didn’t talk about all of it. And I can tell by listening to you that you’re certified by 

NHTSA, the National Highway Traffic Safety Administration. Is that right?



A. Yes, sir. 

Q. And NHTSA tells you how to do a DUI investigation. Is that right?

A. Yes, sir.

Q. It’s a long, lengthy process. Is that fair?

A. Yes, sir.

Q. It’s three full days in class to learn how to give a DUI, right?

A. Yeah, I believe so. 

Q. Then a wet lab after that, right?

A. Yes, sir.

Q. You talked about the vehicle in motion. That’s the first stage of a DUI, right?

A. Yes, sir.

Q. I’m going to list off some things, and you tell me if these are things that you would take into 

consideration on the side of the road that’s part of your DUI investigation. There are 24 pre-stop 

indicators for impairment per NHTSA. Is that right?

A. I’d have to look at the manual. I can’t say right offhand. 

Q. Fair enough. There’s a lot of things you’re looking for as far as driving behaviors, right?

A. Yes. 

Q. Not only are you looking at someone’s driving behaviors to see if that’s indicative of 

impairment, but whenever you turn your lights on and pull them over, you’re looking for their 

response time. Is that right?

A. Yes, sir. 

Q. Make sure that they pull over in a reasonable amount of time because if they keep driving, 

that could indicate impairment?

A. Yes, sir.



Q. Then you come up to the car and you – actually before that – you were observing something 

flying out of the car and hitting your car, right?

A. Yes, sir.

Q. And you took that into consideration as part of your DUI investigation? You did talk about it 

quite a bit. 

A. Yes, sir.

Q. Thought it might have been alcohol?

A. Could be.

Q. Yeah, and I’m not saying it is. I’m just saying, you thought it might have been.

A. Yes, sir.

Q. Okay. Then you go to Client X, and he hands you the two documents. Then you start talking 

to him about your personal interaction. So, you’re talking and looking at his speech patterns. Is 

that right?

A. Yes, sir.

Q. Looking if he’s got bloodshot eyes?

A. Yes, sir.

Q. Looking to see how he’s performing on the pre-exit tests, those ABC tests and 123 tests? 

Those are pre-exit tests, right?

A. Yes, sir.

Q. So, you’re giving him a letter to start on and a letter to end on, and you’re going through all 

this to see if he can remember what the letter to end on as well as do the sequence at the same 

time? Is that right?

A. Yes, sir.

Q. Same thing with the numbers. You’re doing the same exact thing with the numbers?

A. Yes, sir.



Q. And all the while, you’re paying attention to him. You’re looking at how he hands you his ID. 

Whether he fumbles it or not? That could be an indicator of impairment?

A. Yes. 

Q. Then you ask him to get out of the car, and you’re looking at how he exits the car, right?

A. Yes, sir.

Q. Looking to see if he leans on the car because that could be an indicator of impairment, right?

A. Could be. 

Q. Then you’re looking at how he walks to the back of the car. Whether he’s following the 

instructions and being combative with you, right?

A. Yes, sir.

Q. This is a continuous evaluation of all these different things?

A. Yes, sir.

Q. You’re doing a lot of things. Is that fair to say? A lot of things to determine whether he’s 

impaired?

A. Yes, sir.

Q. No less than 30 or 40 different considerations all at once, deciding whether he’s impaired or 

not?

A. Yes, sir.

Q. So you got all that info, and you say no probable cause to arrest, right? And your Sergeant 

tells you, “Let him go”?

A. That was my determination already. I ran it by him just to see what his thoughts are. 

Q. You’re doing this big, long investigation all on your own to determine whether there is 

probable cause to arrest him or not, right?

A. Yes, sir.



Q. Okay. So, you did this big, long investigation or the DUI that he’s not charged with. What 

investigation did you do to further the investigation on the false impersonation case?

A. All I did was forward all the information that I had to my supervisor and then reached out to 

their supervisor in Basehor. On the side of the road, I had no reason to believe that this was an 

invalid ID.

Q. And no obligation to ask, I guess is what you’re saying?

A. No, because if you have one then you should have it. If you shouldn’t have one, then you 

shouldn’t have it. 

Q. Let me ask you this way: If you would have asked, “Are you a police officer?” do you think 

we’d be sitting here right now?

A. That’s not up to me. That’s up to the attorney. That’s why I forwarded the reports on for 

consideration of the charges. 

Q. But if you would’ve asked, let’s just play this out. If you would’ve asked him, just said 

anything about any of the clues – whether the 12-year-old picture or any of that. If you would’ve 

taken that into consideration and said, “Hey, I know you gave me this, are you a cop,” he 

would’ve either answered yes or no. Then we wouldn’t be here, right? If he says, yes, then he’s 

clearly misrepresented and we’re not here. Or if he says, no, then there’s absolutely no case at 

all. Is that fair?

A. That’s not up to me.

Q. One last question, just because, honestly, it’s just curious. Why didn’t he get a speeding 

ticket?

A. With everything else that had gone on, then it would have been, in my opinion, a further slap 

in the face, kind of like a contempt of cop. I can’t arrest you on a DUI, but I’m going to give you 

this speeding ticket. So, at that point in time, it was easier just to wash your hands of it all and 

move forward. Because otherwise, it would make me look like I had a vendetta against this 

person who just go away with something. 

Q. That makes sense. I do appreciate that. That’s all the questions I have for this witness, Judge. 



COURT: Any redirect?

MR. ABRAMS: Briefly, Judge. 

REDIRECT EXAMINATION

BY MR. ABRAMS:

Q. Deputy, looking at Defense Exhibit 1, the commission card, is there anywhere on there that 

says it’s expired?

A. No, it does not say that.

Q. And you mentioned it on cross-examination, briefly, but in your experience as a law 

enforcement officer when these commission cards are generated and given to you, are old photos 

routinely used even if they may be 5, 10 years old?

A. Sometimes, yes. That is possible. 

Q. So when you’re looking at the ID and you can tell it’s clearly a picture of a younger Client X, 

that wasn’t suspicion in and of itself to you that this was an invalid card?

A. No, it was not. 

Q. And during your interaction with the defendant, he never tells you that he’s not a police 

officer, that he had been a former police officer, does he?

A. No, he never says that.

Q. And based on the fact that he provided that ID to you, was that a representation that he was a 

police officer based on your interaction with him?

A. Yes, sir.

MR. ABRAMS: I have no more questions, Judge. Thank you.

COURT: All right, Mr. Davies any further cross based on those questions?

MR. DAVIES: I guess one.

RECROSS-EXAMINATION



BY MR. DAVIES: 

Q. I think you just testified to the ultimate issue here. He asked if you thought it was a 

representation, right?

A. Yes.

Q. You think it’s a representation. It’s not a matter of law that it’s a representation. Just you, 

singularly as a person, thought it was a representation?

A. On the side of the road, yes.

Q. Clearly, clearly. Okay. Thanks.

COURT: All right. Anything else?

MR. ABRAMS: No, Judge.

COURT: All right. You may step down. Thank you.

MR. ABRAMS: Judge, the State would call Sergeant Black to the stand. 

COURT: Sir, if you’d come forward to the court reporter, please, to be sworn. Watch your step 

going up there. And that microphone moves around if you need to pull it closer to you. 

WITNESS: Okay.

MR. ABRAMS: May I proceed, Judge?

COURT: You may. 

SERGEANT HENRY BLACK

Called as a witness on behalf of the State, having been first duly sworn by the reporter, testified 

under oath as follows:

DIRECT EXAMINATION

BY MR. ABRAMS:

Q. Would you please state your name for the record?

A. Sergeant Henry Black.



Q. What’s your current position?

A. I am employed at the Johnson County Sheriff’s Office.

Q. What’s your title or position with the Johnson County Sheriff’s Office?

A. I am a sergeant in the patrol division.

Q. In that role, what are the duties and responsibilities that you have as a sergeant in the patrol 

division?

A. I am responsible for a crew of six deputies who are patrolling the unincorporated areas of 

Johnson County. 

Q. When you’re on shift, where are you located when all this is going on? Are you in an office 

monitoring dispatch and everything, or are you also out on patrol?

A. I’m also out on patrol.

Q. How long have you worked with the sheriff’s office?

A. I’m a month shy of 15 years. 

Q. And did you work at any other agency previously to joining?

A. No.

Q. Were you on duty on October 28, 2018, at approximately 8:15 p.m.?

A. Yes, I was. 

Q. And while you were on duty, do you recall speaking with Deputy Carter on the telephone?

A. Yes.

Q. And what do you recall was the nature of that conversation? What were you talking about 

with him?

A. When he called me, he informed me that he had a police officer pulled over on the side of the 

road that he suspected was driving under the influence, but the subject was not cooperating with 

the field sobriety tests. And while talking through the situation, I asked him if he had probable 



cause to make the arrest for driving under the influence. Through the long, drawn out 

conversation that we had, it was determined that he did not. 

Q. After the decision was made that there wasn’t enough evidence to legally support a probable 

cause arrest of the defendant for DUI, what did you do next?

A. I contacted the Basehor Police Department more as an administrative role. Because if I was a 

supervisor and one of my officers was not cooperating and was acting in the demeanor that my 

officer portrayed that he was on the stop, I would want to know. So, I reached out to Basehor, the 

sergeant working for Basehor PD that night and spoke to him about it. 

Q. When you spoke with that sergeant that was on duty, did you learn that the defendant was not, 

in fact a current police officer with the Basehor Police Department?

A. Yes. 

MR. ABRAMS: I don’t have any more questions, Judge.

COURT: Mr. Davies?

MR. DAVIES: Just a couple of them. 

CROSS-EXAMINATION

BY MR. DAVIES:

Q. You and I have talked before, right?

A. Yeah.

Q. We’ve talked on the telephone?

A. Yeah. 

Q. In fact, I’m the one who subpoenaed you to come here today, right?

A. Yeah.

Q. Yeah, I bet you appreciated that.

A. Yep.



Q. You weren’t on the side of the road, right? You have no idea what happened?

A. No.

Q. Okay. And Deputy Carter called you and was kind of working through this with you to figure 

out what to do. Is that fair?

A. He was, basically.

Q. Yeah. I mean, you’re his boss.

A. He was informing me of what he had, making sure that he wasn’t missing anything. 

Q. You went over the things with him about probable cause. I don’t particularly expect you to 

remember every single thing, but he said something along the lines, “I have the odor. I have 

bloodshot eyes. I have poor driving. He’s borderline.” Do you remember something to that 

effect? I think that you probably asked him, “Well, what do you think we should do?” And he 

said, “I would favor it.” Do you remember what the predicate question to that was?

A. I remember him saying that because I reviewed the video, but I do not.

Q. That’s fair. You were helping him, and I’m not saying that you were telling him, I’m saying 

you were just helping him, as a boss or as anyone in authority would do, to work through this 

problem on the side of the road. Is that fair?

A. Yes, I could tell he was frustrated with the situation. So, I was trying to help him walk 

through everything he was telling me to make sure that he wasn’t going to make a bad arrest 

when we didn’t have probable cause. 

Q. I’ll be honest, I thought when I read this evidence and look at this, I thought that you had cut 

him loose. I thought that you had told him to cut him loose. But something he forgot, and I think 

it’s important. When he was going through what he had to establish probable cause, he forgot to 

mention the pre-exit tests. Do you remember that? He didn’t say anything about it in the video. 

Or in fact, he might have made an affirmation that he was okay on pre-exits. Do you remember?

A. You’re talking the counting and alphabet test?

Q. I’m sorry. I’m using NHTSA language, but you know the alphabet and number tests.



A. Yes. Sorry. Yes, he passed those as far as I can remember. 

Q. You didn’t have the benefit of hearing Deputy Carter’s testimony. But if he screwed up and 

told you the wrong thing and said, “Hey, in actuality, Client X did not do well on the ABCs, 

123s, had three different errors on it,” would that have impacted your guidance?

A. I doubt it. 

Q. Okay. In other words, he screwed up. And if he would have told you, “Hey, he failed the 

ABCs, 123s,” would that have at least come into consideration when you were helping him walk 

through?

A. That would have been one more strike, so to say. 

Q. Okay. He messed up. It’s not that you cut him loose. Okay. I think that’s all the questions I 

have for you. I appreciate you coming in today. 

COURT: Any redirect?

MR. ABRAMS: None’s necessary.

COURT: You can step down. Thank you.

MR. ABRAMS: Judge, the State would call its final witness, Basehor Police Chief James Elbe. 

COURT: All right. Sir, if you’d come forward to the court reporter, please, to be sworn. 

MR. DAVIES: Judge, can we approach?

COURT: Yeah. Watch your step.

(WHEREUPON, the following proceedings were had at the bench between Court and counsel 

outside the presence of the jury; to-wit)

MR. DAVIES: Judge, the report says there was an allegation. Client X was fired.

MR. ABRAMS: I don’t believe that was in the report. 

MR. DAVIES: I just want to make sure, on the record, that we will not be inquiring as to his 

reason he left the department.  Also, I want to make sure that we should not have assertions 

about his wife not being pregnant. 



MR. ABRAMS: We’re not going to.

MR. DAVIES: Fair enough.

(WHEREUPON, the following proceedings were had in the presence of the jury; to-wit)

MR. ABRAMS: May I proceed, Judge?

COURT: You may.

CHIEF JAMES ELBE

Called as a witness on behalf of the State, having been first duly sworn by the reporter, testified 

under oath as follows:

DIRECT EXAMINATION

BY MR. ABRAMS:

Q. Would you please state your name for the record?

A. James Elbe.

Q. What’s your current occupation?

A. I’m the chief of police at Basehor Police Department for the City of Basehor.

Q. Is that located in Kansas?

A. Yes, it is.

Q. How long have you been the police chief with that agency?

A. 11 months.

Q. And did you work for Basehor, Kansas PD prior to becoming the chief?

A. Yes. 

Q. How long, approximately, did you work for Basehor PD?

A. 11 and a half years.

Q. Prior to joining Basehor PD, did you work for any other law enforcement agency?



A. Yes.

Q. Where else have you worked, and about how long at those places?

A. City of Edwardsville, Kansas for approximately 12 years, and the Wyandotte County Sheriff’s 

Office for just over 6.

Q. Are you familiar with the defendant?

A. Yes.

Q. How are you familiar with the defendant?

A. He worked for the City of Basehor as a police officer. 

Q. What were the dates that he worked as a police officer for Basehor Kansas?

A. August 22, 2007 through June 11, 2010.

Q. Specifically, on October 28, 2018, was the defendant employed as a police officer with the 

Basehor, Kansas Police Department?

A. No.

Q. And on the date of this incident, October 28, 2018, did the defendant have permission from 

your department, Basehor PD, to use his old Basehor commission card that represents him as a 

police officer? Did he have permission to be using that at that point in time since he was no 

longer employed as a police officer with your agency?

A. No. He did not.

Q. Okay.

MR. ABRAMS: I have no more questions, Judge.

COURT: Mr. Davies?

MR. DAVIES: No, I don’t have any questions.

COURT: Okay. Thank you, sir. You may step down.


