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Important developments in New York’s Serious Injury
Threshold

(1) Know the Insurance Law § 5102(d) Qualifiers

Article 51 of the Insurance Law provides that a person injured in a car accident must establish
that he/she has incurred a basic economic loss exceeding $50,000 or must prove that he/she
has suffered “serious injury” - Insurance Law 8§ 5104(a), (b)
Serious injury is defined as personal injury which results in one of the following:
e Death
e Dismemberment
¢ Significant disfigurement
¢ Fracture
¢ Loss of a fetus
¢ Permanent loss of use of a body organ, member, function or system
¢ Permanent consequential limitation of a body organ or member
¢ Significant limitation of use of a body function or system
¢ Medically determined injury or impairment of a non-permanent nature which prevents
the injured person from performing substantially all of the material acts which constitute
such person’s usual and customary daily activities for not less than 90 days during the

180 days immediately following the occurrence of the injury or impairment.

Insurance Law 8§5102(d).

(2) Gaps in Treatment Must be Explained

In Pommells, the Court of Appeals held that a gap in treatment puts into question the reliability
of the medical expert’s conclusions about causation and also the seriousness of the injuries
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themselves. The Court specifically stated, “[a] plaintiff who terminates therapeutic measures
following the accident while claiming ‘serious injury’ must offer some reasonable explanation
for doing so.”

A doctor’s affirmation is one way to address the gap. That doctor’s opinion will likely be given
more credibility and weight where the doctor’s last examination of the injured person is close in
time to the affirmation. Note that if the condition is permanent, a contemporary examination may
not be necessary.

The Courts view the gap in treatment as an issue of causation. A doctor’s opinion that the gap
in treatment demonstrates a lack of causation and/or demonstrates a total resolution of the
causally related injury is (obviously) helpful. Note that the injured person’s claim that he/she
discontinued treatment as a result of no-fault denials or lack of insurance may be enough to
explain the gap.

(3) Pre-Existing Injuries Must be Addressed

In Pommells, the Court of Appeals also dealt with the issue of a plaintiff's pre-existing medical
condition or intervening medical problem on summary judgment. The Court held that when the
defendant moves for summary judgment and raises an issue of whether a pre-existing medical
condition caused the alleged injury, the plaintiff must address the question of whether the
symptoms and/or injuries were actually caused by the accident to survive summary judgment.

The best way to do this is with a doctor’s affirmation. The pre-existing injury should be
addressed, in its entirety and in detail, by your doctor. A conclusory doctor’s affidavit is
insufficient to raise an issue of fact on this point. Further, a doctor’s affidavit that completely
ignores the prior injury will be insufficient.

Asymptomatic prior injuries might not shift the burden. Courts have held that a doctor’s opinion
noting an asymptomatic pre-existing “degenerative” spine condition does not shift the burden to
the Plaintiff to address the prior injury under the Pommells v. Perez holding.

(4) Deficiencies Must be Quantified

“In order to establish a permanent consequential limitation or a significant limitation of use, the
medical evidence submitted by plaintiff must contain objective, quantitative evidence with
respect to diminished range of motion or a qualitative assessment comparing plaintiff's present
limitations to the normal function, purpose and use of the affected body organ, member,
function or system.” The Court of Appeals in Toure established that an expert’s conclusory
findings, without support, will not suffice to establish a serious injury under the Insurance Law.
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If you are relying on a claim of decreased range of motion, you must submit proof of the
Plaintiff's actual range of motion and compare it with the normal range of motion. Conclusory
opinions of “decreased range of motion” will not be sufficient to raise issues of fact as to
serious injury. Also, keep in mind that you may need to establish objective deficiencies, such as
decreased range of motion, to meet the threshold. Courts have repeatedly held that proof of a
herniated disc, without objective tests, is insufficient to meet the threshold.

Plaintiff's subjective complaints of pain, without any objective medical evidence in support, are
insufficient to establish a serious injury. Accordingly, (in back and neck cases) you can expect
Plaintiff to submit proof of objective findings of decreased range of motion, muscle spasms, etc.
If you can, point out where Plaintiff’'s complaints are merely “subjective”. Further, argue that
some limitations are so “mild, minor or slight” that they do not constitute a threshold injury. As
stated above, an MRI showing herniated discs (without more) will not meet the threshold.

(5) Medical Records Must be Certified

Proof submitted in support of summary judgment motion, or in opposition thereto, must be in
admissible form. Specifically, movant for summary judgment on the issue of serious injury
threshold may not rely on unsworn medical records in support of his/her motion.

Certify your medical records. This is difficult to do last minute, so get the certification with your
initial medical requests. Also, be aware that a defendant may rely on any records which have
been provided by Plaintiff and/or Plaintiff’'s counsel without the requirement that these records
be certified.

Also, note that some Courts have recognized that a defendant moving for summary judgment
may submit unsworn medical reports and records of the plaintiff's physicians to demonstrate a
lack of serious injury. However, when the defendant does so, he/she “opens the door” for the
plaintiff to rely on the same unsworn or unaffirmed reports and records in opposition of the
motion.
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