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The American family is in the midst of unprecedented 
change, and the keyword is acceptance. Starting with the 
baby boomer generation, societal trends have changed what it 
means to be a “family.” The nuclear family–consisting of two 
married parents, a breadwinner and a homemaker–is now in 
the minority, dropping from 40% of the population in 1970 
to 19% in 2013.1 Single parenting is on the rise. Births to un-
married women increased from 5% in 1960 to 41% in 2012.2 
Interracial marriage, which was a five-year felony until 1967, 
became legal with the history-making case of Loving v Virgin-
ia.3 Today, 15% of all new marriages are of mixed race, while 
8.4% of all married people in the US have a spouse of a dif-
ferent race.4 What was once a crime has become an accepted, 
even commonplace, part of society. 

As the definition of what constitutes a “family” increas-
ingly expands, practitioners must respond to these changes in 
a way that serves our clients. Perhaps the last frontier is in ad-
dressing the needs of same-sex clients who wish to end their 
marriages. The law in this area has seen remarkable change 
in recent years. The Defense of Marriage Act (“DOMA”), a 
federal law passed in 1996, and constitutional amendments 
enacted in twenty five states, including Michigan in 2004, de-
fined marriage as the union of “one man and one woman.”5  

Yet the matter was far from settled, as states have responded to 
the demands of their constituents to recognize the validity of 
same-sex relationships.  Massachusetts, the first state to recog-
nize same-sex marriages in 2003, was followed by more than 
30 other states and the District of Columbia in enacting laws 
allowing gay couples to wed.6

However, last year’s landmark United States Supreme 
Court case, United States v Windsor,7 8opened the door to end-
ing this controversy once and for all.  Windsor involved a tax-
payer who, as the surviving spouse of a same-sex couple, was 
denied the benefit of a spousal deduction because the defini-
tion of “marriage” and “spouse” in DOMA contradicted her 
own state’s (New York) definition. In Windsor, the Court in-
validated section 3 of DOMA on the ground that it impermis-
sibly interfered with the states’ right to define “marriage.”8

In dicta, the majority opinion also noted that “the Con-
stitution’s guarantee of equality ‘must at the very least mean 

that a bare congressional desire to harm a politically unpopu-
lar group cannot’ justify disparate treatment of that group.”9 
Noteworthy was the fact that, prior to the Court’s decision, the 
Executive Branch itself concluded that DOMA was uncon-
stitutional and the Department of Justice therefore declined 
to defend it, leaving it to a congressional group to present a 
“sharp adversarial presentation” in defense of the Act.10 Yet, 
issues remained because the decision was based upon the au-
thority of the states to define marriage, a double-edged sword 
in states with DOMA-like constitutional amendments.

 This opened the floodgates to litigation at the state 
level. One federal court after another–in Utah, Oklahoma, 
Kentucky, Virginia, Texas, Michigan, Arkansas, Idaho, and 
Wisconsin–ruled that laws banning same-sex marriage were 
unconstitutional. In most of these states, the county clerks im-
mediately began issuing marriage licenses for same-sex couples 
until the decisions were stayed pending the state’s appeal. This 
happened in Michigan on March 21, 2014, when the Honor-
able Bernard A. Friedman, of the Eastern District of Michi-
gan, struck down the Michigan Marriage Amendment on the 
ground that it violated the equal protection clause of the Four-
teenth Amendment in DeBoer v Snyder.11

More than 300 same-sex couples were wed in Ingham, 
Muskegon, Oakland, and Washtenaw counties before the 6th 
Circuit Court of Appeals halted the ruling and issued a stay.13 
It seems evident that Judge Friedman’s ruling will eventually be 
upheld, and the case is now on appeal to the Supreme Court. 
Meanwhile, there are almost 15,000 same-sex couples living 
in Michigan, most of them legally married in other states.14 
Like the general population, some of these marriages will fail. 
Should these clients be left in limbo during the months, or 
years, that the case is on appeal? How can we help our same-
sex clients wishing to divorce, whether married in another 
state or married during that narrow window of opportunity in 
Michigan before the attorney general filed his appeal?

The following are arguments that both authors have used 
to successfully help our same-sex clients to dissolve their mar-
riages. We would note that, in each case, the judgment was 
issued pursuant to the consent of both parties. We would urge 
you to do the same prior to presenting the judgment to the 
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court. Regardless whether the court may personally favor rec-
ognition of the marriage or not, it is bound to follow the law. 
Our job is to provide a court with the legal basis to grant the 
relief our clients seek.

Current Law and Precedent Regarding Same-Sex 
Marriages

The current state of the law in Michigan unequivocally 
denies validity to same-sex marriages, whether solemnized in 
Michigan or elsewhere.  In 1996, MCL 551.1 was enacted to 
prohibit marriages between couples of the same sex. It states, in 
pertinent part, that “[a] marriage contracted between individu-
als of the same sex is invalid in this state.” While it serves to 
prevent the formation of marriages between same-sex couples in 
Michigan, it also prohibits the recognition of existing marriag-
es between same-sex couples performed in other jurisdictions. 
MCL 551.271 affords full recognition of marriages performed 
in other jurisdictions; however, MCL 551.272 explicitly refer-
ences MCL 551.1, even citing some of the exact language of 
that section, and concludes with the phrase “…and therefore a 
marriage that is not between a man and a woman is invalid in 
this state regardless of whether the marriage is contracted ac-
cording to the laws of another jurisdiction.”

In cases decided since the 1996 amendment of MCL 
551.271, but not involving same-sex marriages, various courts 
have found that Michigan follows the general rule that “‘a mar-
riage valid where it is contracted is valid everywhere.’”15 A federal 
district court found that Michigan generally applies the doctrine 
of lex loci contractus, in holding that a marriage valid where con-
tracted will be recognized as valid in Michigan.16 Notwithstand-
ing this general principle, MCL 551.271 explicitly excludes 
same-sex marriages in subsection (2), which states “[t]his section 
does not apply to a marriage contracted between individuals of 
the same sex, which marriage is invalid in this state under sec-
tion 1 of chapter 83 of the revised statutes of 1846, being sec-
tion 551.1 of the Michigan Compiled Laws.”

In September 2004, Michigan Attorney General Mike 
Cox issued Opinion No. 7160 stating that MCL 551.1 means 
that “a marriage contracted between persons of the same sex 
in a state that recognizes same-sex marriages is not valid in the 
State of Michigan.”17 Attorney General Cox opined that the 
Full Faith and Credit Clause18 of the United States Constitu-
tion does not “require Michigan to recognize [same-sex mar-
riages] as valid for two reasons,”19 the first being Section 2 of 
DOMA which he cited as “authoriz[ing] the states to decline 
to give effect to same-sex marriages under the Full Faith and 
Credit Clause.”20 DOMA states that: 

No State, territory, or possession of the United States, 
or Indian tribe, shall be required to give effect to 
any public act, record, or judicial proceeding of any 
other State, territory, possession, or tribe respecting 

a relationship between persons of the same sex that 
is treated as a marriage under the laws of such other 
State, territory, possession, or tribe, or a right or claim 
arising from such relationship.21

Although Section 3 of DOMA has recently been ruled un-
constitutional by the United States Supreme Court in Wind-
sor, Section 2 remains in full force and effect. 

The second basis for the Attorney General’s opinion was 
the United States Supreme Court decision in Nevada v Hall22 

which stands for the proposition that even in instances where 
Congress has not specifically weighed in on “the extrastate ef-
fects” of one state’s statutes, “‘the full faith and credit clause 
does not require one state to substitute for its own statute … 
the conflicting statute of another state’” in instances where 
both states have statutes on the same subject.23 

In support of this “public policy” exception, Attorney 
General Cox cited the 1927 case of In Re Miller’s Estate, stating 
that the Michigan Supreme Court’s holding in that case meant 
that “were the Michigan Legislature to declare a type of out-
of-state marriage to be invalid as a matter of public policy, it 
would be invalid, even if valid in the state where contracted.”24 
In Re Miller’s Estate upheld a Kentucky marriage between first 
cousins because it found that Michigan’s prohibition against 
marriages with that level of kinship only applied to marriages 
performed in this state.25 Because MCL 551.271 was specifi-
cally amended in 1996 to explicitly exclude same-sex marriag-
es performed in other states, the opinion concludes that “[t]
he Legislature’s declaration in MCL 551.1, that ‘[a] marriage 
contracted between individuals of the same sex is invalid in 
this state’ falls squarely within this public policy exception.”26 

Subsequent to Michigan’s adoption of its statutory bar to 
same-sex marriage in 2004, the citizens of Michigan amended 
the state constitution through a ballot proposal banning same-
sex marriages, which was approved by 59% of Michigan voters. 
Article I § 25 of the Michigan Constitution now includes the 
language “To secure and preserve the benefits of marriage for 
our society and for future generations of children, the union 
of one man and one woman in marriage shall be the only 
agreement recognized as a marriage or similar union for any 
purpose.”27  The leading case interpreting Article I § 25 is the 
Michigan Supreme Court’s 2008 ruling in National Pride at 
Work, Inc. v Governor of Michigan,28 in which the Court held 
that the language of the amendment was unambiguous when 
it broadly held that “the marriage amendment prohibits the 
recognition of unions similar to marriage” 29 in determining 
that public employers were prohibited from providing health 
insurance benefits to domestic partners.  The Court held that 
“[t]herefore, a single agreement can be recognized within the 
state of Michigan as a marriage or similar union, and that 
single agreement is the union of one man and one woman.”30
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Annulment of Invalid Marriages

Against this backdrop, Michigan’s annulment statute pro-
vides a mechanism for the termination of same-sex marriages.  
MCL 552.3 provides that:

When a marriage is supposed to be void, or the validity 
thereof is doubted, for any of the causes mentioned in 
the 2 preceding sections; either party, excepting in the 
cases where a contrary provision is hereinafter made, 
may file a petition or bill in the circuit court of the 
county, where the parties or 1 of them, reside, or in 
the court of chancery for annulling the same and such 
petition or bill shall be filed and proceedings shall be 
had thereon as in the case of a petition or bill filed in 
said court for a divorce; and upon due proof of the 
nullity of the marriage, it shall be declared void by a 
decree or sentence of nullity.

The “2 preceding sections” referred to are MCL 552.1 and 
MCL 552.2. MCL 552.2 refers to parties whose marriage is 
invalid due to the minority of the parties, or where consent 
was obtained by fraud, and who did not subsequently volun-
tarily cohabit together, and therefore, this section does not ap-
ply to same-sex marriages, especially where the parties cohabit. 
MCL 552.1 refers to marriages that are invalid because of con-
sanguinity, affinity, because either party is already married, or 
“because either party was not capable in law of contracting 
at the time of solemnization.” It is the authors’ opinion that 
because MCL 551.1 states that “[a] marriage contracted be-
tween individuals of the same sex is invalid in this state,” and 
MCL 551.272 provides that “…therefore a marriage that is 

not between a man and a woman is invalid in this state regard-
less of whether the marriage is contracted according to the 
laws of another jurisdiction,” a marriage between persons of 
the same sex would be invalid under Michigan law because 
neither party was “capable in law of contracting at the time of 
solemnization.”

The Michigan Court of Appeals recently examined the ap-
plication of Michigan’s annulment statute, MCL 552.3.   In 
Rodenhiser v Duenas, the court held that “MCL 552.3 provides 
a procedure for the parties to the marriage to annul a marriage 
that is allegedly void on any of the grounds set forth in MCL 
552.1 or MCL 552.2.”31 While Rodenhiser specifically dealt 
with a marriage which was allegedly invalid due to mental in-
capacity, fraud, or duress, the Court stated that MCL 552.3 
provides that a party “may petition to annul a marriage on 
grounds that it is void due to the reasons set forth in the two 
preceding statutory sections.”32  Indeed, in Harris v Harris,33 a 
case involving a bigamous marriage, the Court emphasized the 
mandatory nature of the relief granted in MCL 552.3, stating 
“[i]n this case, the statute clearly states that where there is due 
proof that a marriage is invalid, the circuit court ‘shall’ declare 
the marriage void. Thus, the circuit court in this case was re-
quired to determine whether the marriage was bigamous and 
therefore void. If it was, the circuit court was required by 
statute to declare the marriage void ‘by decree or sentence 
of nullity.’”34 

Much like a bigamous marriage, a marriage between 
two persons of the same sex would be void or invalid under 
Michigan law ab initio. The Harris court stated that “refus-
ing to grant an annulment would contravene public policy 
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because it could be construed as essentially condoning big-
amy. We therefore hold that the circuit court was required 
by statute to determine if the marriage was bigamous and, if 
so, to declare the marriage void.”35 Likewise, Michigan’s stat-
utes and the Constitutional amendment would argue against 
“condoning” same-sex marriage by refusing to grant the par-
ties an annulment.

Even for parties married outside of Michigan, the circuit 
courts have jurisdiction over the parties for an action for an-
nulment.36 In 1959, the Michigan Supreme Court ruled that 
an invalid marriage contracted out-of-state could properly be 
annulled in a Michigan court in Romatz v Romatz.37 There, the 
court found that its equitable powers granted it authority to 
annul such marriages:

In the absence of any special statute conferring 
power on the courts to exercise jurisdiction over 
suits for annulment of marriage, the chancery courts 
of America have assumed jurisdiction in such cases 
under their inherent equity powers.38

Attorneys who represent same-sex clients are able to use 
an annulment to best serve their clients’ needs for separation, 
including determining property rights. 

Determination of Property Rights in Annulment 
Actions

An annulment action is the best course of action for same 
sex clients desiring to terminate their marriages. MCL 552.12 
grants the court the power to make awards of property be-
tween the parties. The statute states in its entirety: “Suits to 
annul or affirm a marriage, or for a divorce, shall be conducted 
in the same manner as other suits in courts of equity; and the 
court shall have the power to award issues, to decree costs, 
and to enforce its decrees, as in other cases.” Moreover, Michi-
gan court rules require that “[a] judgment of divorce, separate 
maintenance, or annulment must include … a determination 
of the property rights of the parties.”39 

In determining the property rights of the parties, MCL 
552.19 provides that “[u]pon the annulment of a marriage, a 
divorce from the bonds of matrimony or a judgment of sepa-
rate maintenance, the court may make a further judgment for 
restoring to either party the whole, or such parts as it shall 
deem just and reasonable, of the real and personal estate that 
shall have come to either party by reason of the marriage, or 
for awarding to either party the value thereof, to be paid by 
either party in money.” The Michigan Court of Appeals has 
held that MCL 552.19 permits courts to equitably address 
property issues in annulment actions, declaring that “the law 
regarding property settlements upon annulment is similar to 
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that of divorce.”40  In 2003, the United States Sixth Circuit 
Court of Appeals found that Michigan’s statutory scheme 
for annulments provided courts with the authority to divide 
property, stating that “Mixon illustrates Michigan’s intent to 
treat annulments like divorces.”41 

Further Public Policy Considerations

If a court fails to grant the parties a judgment of annul-
ment, one could argue that the parties would be left in a le-
gal limbo which may have far-reaching implications. Because 
same-sex marriages are now valid in thirty-two states and the 
District of Columbia in addition to more than a dozen foreign 
countries, it is readily conceivable that one or both of the par-
ties may eventually relocate to a jurisdiction that would recog-
nize their current marriage. In that event, the question arises 
as to whether or not the parties’ now-invalid marriage would 
suddenly “revive” itself, and restore all the rights and obliga-
tions that the parties cannot now exercise in Michigan. If so, 
one party may once again be entitled to spousal priority in 
intestate succession of the other party’s decedent’s estate. It is 
also uncertain whether the parties would be free to remarry, ei-
ther to another woman or a man, without creating a bigamous 
relationship. Furthermore, after-acquired property could be 
subject to division as part of a marital estate in a later divorce 
in a jurisdiction which allows for recognition of the marriage. 
Thus, third parties could potentially face consequences from 
the indeterminate state of the parties’ marriage as well.  For ex-
ample, if one of the partners subsequently purchases property 
with a new partner that property could later be determined to 
be marital property.  

 Even if neither party left the State of Michigan, the 
parties’ rights may be adversely affected because of the re-
cent United States Supreme Court ruling in United States v 
Windsor that Section 3 of DOMA is unconstitutional.42 Since 
the United States Supreme Court has overturned Section 3 
of DOMA, the parties may find themselves enmeshed in a 
Kafka-esque situation where they are legally married under 
federal law and not married under Michigan law. This might 
mean that their tax status would be “married” on their federal 
return, but “single” when they file their Michigan taxes. With-
out an annulment, the parties would be powerless to change 
their marital status with the federal government, since no fed-
eral divorce statute exists that would allow them to terminate 
their marriage. Beyond tax problems, it would be unclear if 
the parties would eventually be entitled to Social Security ben-
efits for surviving spouses, even if Michigan never recognized 
their marriage. 

According to a 2004 study by the United States General 
Accounting Office, there are 1,138 benefits, rights, and pro-
tections provided on the basis of marital status in federal law.43  
Following the Windsor ruling, President Obama directed At-
torney General Eric Holder and other members of his Cabinet 
to begin poring over relevant federal statutes and regulations 

to determine whether changes can be made to ensure consis-
tency in the way “marriage” is defined for federal purposes. 
Some federal rules define marriage by looking at the laws of 
the individual’s state of domicile, while other regulations use 
the laws of the state or country where the marriage was cel-
ebrated. For residents of the State of Michigan, this distinc-
tion leads to two completely contrary and mutually-exclusive 
outcomes. The situation could become even more nightmar-
ishly complex if one of the parties were to move to a state that 
recognizes same-sex marriage, while the other remained domi-
ciled in Michigan. The overturning of DOMA by the United 
States Supreme Court has had a dramatic effect on the rights 
of the parties in the instant case virtually overnight.

As citizens of Michigan, courts should grant the parties a 
judgment that would resolve their rights fully and finally and 
which would relieve them of the worry that their unsettled 
affairs may create future liabilities that they in no way intend. 
Since Michigan’s current law forecloses the option of an action 
in divorce, the parties’ only avenue for terminating their mar-
riage is through annulment. Unless courts issue judgments of 
annulment to same-sex couples, the parties would be forced 
to seek dissolution of their marriage in another state or ju-
risdiction. Many other states and jurisdictions require long 
residency periods to file a divorce action, so the parties would 
likely be forced to give up employment or educational careers 
in Michigan if they sought a divorce out-of-state. The effect 
may be that educated, productive citizens, who have chosen to 
make their home in this state, would be compelled by neces-
sity to permanently move out of Michigan, never to return. 
Michigan’s public policy will not be well-served by forcing its 
citizens to leave because its laws will not allow them to protect 
themselves from future risks and obligations.

(With appreciation to the Honorable Joan E. Young for encourag-
ing us to submit this article.)
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