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TRANSGENDER CIVILITY:
A PRIMER FOR LAWYERS

by Timothy S. Cordes

torneys how to handle “the pronoun problem” with

regard to transgender issues. While at first, a ques-
tion like this can seem to be a gross oversimplification of
a complex situation - seeking nothing mare than a glib re-
sponse — | think it actually illustrates a very admirable trait
in our profession. As lawyers, we understand that "words
have meanings,” and that the language we choose when
representing our clients can not only have a profound ef-
fect on the outcome of their case, but also that the way in
which we speak about issues reflects upon our own pro-
fessionalism and competence. Often, we as practitioners
will encounter clients whose life experience is dramatically
different from our own, and a key part of being an effec-
tive advocate is understanding our clients’ unique situation
and the challenges that face them in their lives. Lawyers
who are brave enough to ask a "dumb question” about
pronouns are demonstrating that they care about not only
civility, but also about filling in the gaps in their knowledge
to better serve their clients.

Let me start off by saying that | am not transgender. |
am a fairly ordinary, cisgender, middle-aged, heterosexu-
al, married guy. When | represented my first transgender
client more than a dozen years ago, | knew enough to
know that | knew very little about the subject. | was very
much like the attorneys who are asking me about "the
pronoun problem” now. | don't claim at this point to be
an expert on the subject, but | have spent a lot of time
looking things up. The purpose of this article is to help
share some of the things |'ve learned along the way, in
the hope that it will help my fellow members of the bar be
able to better serve their clients with dignity, civility and
professionalism.

0ver the past year, | have been asked by several at-

Basic Terminology

First, let's start with some basics. What does " cisgen-
der” mean, and how is that different from “transgender?”
Simply put, a person can be described as cisgender when

their subjective sense of their own gender (gender identity)
is aligned with the gender they were assigned when they
were born. Wikipedia presents a fairly concise and accu-
rate etymology:
Cisgender has its origin in the Latin-derived prefix cis-,
meaning "on this side of,” which is the opposite of
trans-, meaning "“across from"” or “on the other side
of.” This usage can be seen in the cis-trans distinction
in chemistry, the cis-trans or complementation test in
genetics, in Ciscaucasia (from the Russian perspec-
tive), in the ancient Roman term Cisalpine Gaul (i.e.,
"Gaul on this side of the Alps”), Ciskei and Transkei
(separated by the Kei River), and more recently, Cis-
jordan, as distinguished from Transjordan.’

For cisgender people, their gender identity conforms
not only with the gender they were assigned at birth, but
also with their current "gender expression,” or the exter-
nal manifestations of gender in their daily life such as their
name, hairstyle, choice of clothing, pitch of voice and body
characteristics. As a rule, transgender people seek to align
their gender expression with their gender identity, rather
than the sex they were assigned at birth.

Sometimes, it may be difficult to accurately determine
the sex of a newborn baby. According to the United Na-
tions Office of the High Commissioner for Human Rights
(OHCHR) as many as 1.7 percent of people may be born
with intersex traits, which is similar to the percentage
of the population who have red hair.? A 2015 fact sheet
published by the OHCHR includes this description of the
term intersex:

Intersex people are born with sex characteristics
(including genitals, gonads and chromosome pat-
terns) that do not fit typical binary notions of male or
female bodies. Intersex is an umbrella term used to
describe a wide range of natural bodily variations. In
some cases, intersex traits are visible at birth while
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in others, they are not apparent until puberty. Some
chromosomal intersex variations may not be physically
apparent at all.?

The American Psychiatric Association (APA) made
changes to their definitions related to transgender people
when they released the fifth edition of the Diagnostic
and Statistical Manual of Mental Disorders (DSM-V) in
2013. The DSM-V replaced the diagnostic name "gender
identity disorder” from the fourth edition (DSM-IV) with
the revised, current diagnosis of "gender dysphoria.”* Part
of the reason for the change was to remove the stigma
associated with labeling a person as “disordered.” For
someone to be diagnosed with gender dysphoria, there
must be a marked difference between their expressed/
experienced gender and the gender others would assign
him or her, and it must continue for at least six months.
The condition arises when it causes clinically significant
distress or impairment in social, occupational or other
important areas of functioning.®

One defining characteristic for a transgender person
is the experience of "transition.” Transition is frequently
misunderstood as being a one-step surgical procedure that
results in someone being immediately re-characterized
as having fully “switched” to the opposite sex. Popular
culture often reduces the process of transition to someone
having undergone a "sex-change operation,” when in fact,

surgical intervention may or may not be just one part of a
multi-year process of aligning a person’s gender expression
with their gender identity.

In 1952, Christine Jorgensen became the first widely
publicized individual to have undergone sex reassignment
surgery — in her case, male to female — which created a
worldwide sensation. It is perhaps her case that is mostly
responsible for the idea that someone can take an air-
plane to a doctor in a foreign country and step off the
plane as a different gender when they return. In fact, the
World Professional Association For Transgender Health
(WPATH), an organization originally founded in 1979 "to
share research and clinical practice experience”® regard-
ing transgender patients, has published their 7th ver-
sion of a 120-page "Standards of Care for the Health of
Transsexual, Transgender, and Gender-Nonconforming
People.”” Among the treatments listed by WPATH in
their standards of care, genital surgery is only recom-
mended after patients “have lived continuously for at
least 12 months in the gender role that is congruent with
their gender identity.”® Other treatments include “hor-
mone therapy to masculinize or feminize the body,” “hair
removal through electrolysis, laser treatment, or waxing,”
“voice and communication therapy to help individuals
develop verbal and non-verbal communication skills that
facilitate comfort with their gender identity,” and vari-
ous forms of cosmetic surgery, such as tracheal shaving
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JURY TRIALS & UTILIZATION
JULY 2019

Date Case Number ; i Jury
Started Judge Fopiar—— Attorneys Type of Case Disposition Days
2 Ct. 1 — Guilty Lesser
07-22-19 |Alexander |19-269653-FC - K. Colling; J. Blaneh' oy Guilty as Charged all 6
People v. Williams Michael McCarthy
Other Counts
07-22-19 | Alexander 19-269652-FC ) K. Collln.s, J. Blanch Murder Dgfendant Pled During 0
People v. Brown-Gray Stephanie Carson Trial
17:457530LD Rick Patterson
07-01-19 |Anderson |Kelly Services v. Iron Business Claim No Cause 5
; Evan Burkholder
Mountain
07-22-19 |Anderson |18-268956-FC Heather Brown Criminal Sexual Conduct  |Guilty as Charged 3
People v. Miguel Brian Prain
07:22-10 |Bowman |12-267850-FH SarairSraana Criminal Sexual Conduct | Guilty on All Counts 45
People v. Baldwin Evan Callanan
07-11-19 |Chabot 16-267404-FH Dercy Jacqbs Controlled Substance Guilty Lesser 2
People v. Brooks Arnold Weiner
07-23-19 |Grant 195203500 FEl sacob amal Criminal Sexual Conduct | Guilty on All Counts 25
People v. Bearden Jonathan Jones
18-269236-FH Lauren Benninger :
07-11-19 [Kumar People v. White Michael Boyle oWl Guilty on All Counts 3
Cts. 1,4 & 9 — Not Guilty
07-11-19 |Matthews | 12-269956-FH Stephen Fray Home Invasion Cts. 2,3 & 5-8 — Guilty 5
People v. Wallace Paulette Loftin
as Charged
18-269345-FC David Hutson 5 ;
07-15-19 |Matthews Pl . Jokirison PP o Homicide Guilty Lesser 5
07-20-19 |McMilen | 18-265592-FC Jacol el Criminal Sexual Conduct  |Hung Jury 45
People v. Orasco Lisa Dwyer

* Cases tried together

to reduce the prominence of the “Adam’s apple,” body
contouring, breast removal or implants, or facial masculin-
ization/feminization.

Because every person is different, not every medical
or surgical intervention will be safe or appropriate for any
given transgender individual. Because of this, it is not
really possible to try to neatly separate people into “pre-
operative” or "post-operative” categories. The internet
has allowed many transgender individuals to record and
share their personal transition experiences, either through
website blogs (www.transsexual.org), or YouTube videos.

Things to be Careful About

It is important that attorneys working with transgender
clients avoid assuming anything about their sexual orienta-
tion. Just like anyone else, a transman or transwoman can
be attracted to one gender or another, and a transwoman
who is attracted to women might identify herself as a les-
bian, while another who prefers men might see herself as
“straight.” Don't presume that someone's sexual attraction
to one gender or the other has anything to do with the sex
they were assigned at birth.

Another area that can be contentious is asking about
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the name that a transgender person used before their
transition. While this is often a necessary piece of informa-
tion for attorneys helping clients with their legal problems,
practitioners should be aware that referring to someone by
their “deadname” can be fraught with negative emotional
baggage for transgender people. Explaining to clients in
a straightforward way why this information is necessary for
their case can help demonstrate sensitivity to their feelings
while allaying any fears they might have that they would be
thoughtlessly "outed” by a lawyer who didn’t understand
the emotional impact that this can have for some people.
Similarly, attorneys should be careful to avoid “mis-
gendering” their clients — even unintentionally. Everybody
makes mistakes, but this is an important point because
many transgender people have dealt with aggression and
hostility from others who refer to them by the wrong gen-
der for much of their lives. Think of the schoolyard bully
who taunts someone for “throwing like a girl,” or the mean
girls who criticize others for not being “ladylike,” and
then imagine how that might affect someone who has felt
uncomfortable with their gender identity for their whole
childhood. When it is an honest mistake, it is important to
apologize and take ownership of the responsibility to try
harder in the future. Recognize that it is not their obligation
to help you feel better about having made the mistake.

*I*

ATTORNEY
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Finally, it is important to not confuse transgender with
transvestitism or “cross-dressing.” Both of these terms have
a strong connotation with sexual fetishes and paraphilia,
and while part of a person's transition may include wearing
clothing associated with the opposite sex, the association
with engaging in such activities for sexual gratification is
generally seen as very demeaning for transgender people.
While history provides several examples of non-sexual
cross-dressing, such as professional “drag” performers
and participants in certain religious ceremonies, the term
"transvestite” is often seen as derogatory in today’s culture.

What Transgender People Say About Themselves
The 2015 U.S. Transgender Survey (USTS)? is the largest
survey examining the experiences of transgender people
in the United States, with 27,715 respondents nation-
wide. The USTS was conducted by the National Center
for Transgender Equality in the summer of 2015. Of the
USTS respondents, 894 were Michigan residents. The table
below shows the percentage of respondents who used the
following terms to identify themselves:

Transgender 65%
Trans 56%
Trans woman (MTF, male to female) 32%
Trans man (FTM, female to male) 31%
Non-binary 31%
Genderqueer 29%
Gender non-conforming or gender variant 27%
Gender fluid/fluid 20%
Androgynous 18%
Transsexual 18%
Agender 14%
Two-spirit 7%
Bi-gender 6%
Butch 5%
Crossdresser 5%
Multi-gender 4%
Third gender 4%
Intersex 3%
Drag performer (king/queen) 2%
A.G. or aggressive 1%
Stud 1%
Travesti 1%
Bulldagger <1%
Fa'afafine <1%
Mahu <1%
A gender not listed above 12%

Respondents to the USTS reported that many live
in extreme poverty. The survey sample was nearly four
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times more likely to have a household income of less than
$10,000/year compared to the general population. There
may be many reasons underlying this fact, but the cost

of medical assistance in transition, coupled with frequent
loss of employment and alienation from family and so-
cial groups are likely to be significant factors. Perhaps
unsurprisingly, given those factors, a high number of
respondents reported suicidal ideation, with a staggering
41 percent of respondents reported attempting suicide
compared to 1.6 percent of the general population. The
rates rose even higher for those who lost a job due to bias
(55 percent), were harassed/bullied in school (51 percent),
had low household income, or were the victim of physical
assault (61 percent) or sexual assault (64 percent).

The survey also showed that the disconnect between
gender identity and assigned sex was recognized at a very
early age. USTS respondents were asked how old they
were when they first started to think of themselves as trans-
gender, even if they did not know that particular word to
describe themselves. One in 10 reported that they began
thinking of themselves as transgender at age 5 or younger.
Sixteen percent began to think of themselves as transgen-
der between the ages of 6 and 10, and 28 percent between
the ages of 11 and 15. Eight percent reported beginning to
think of themselves as transgender at age 26 or older.

John D. Gifford & Associates, Inc.

Private Investigations by
Former FBI Special Agents

7 * Confidential Private Investigations
 Surveillance/Counter Surveillance

* Comprehensive Background
Investigations

 Forensic Examination of Computers,
Telephones and Cameras

P.0. Box 7501, Bloomfield Hills, MI 48302
248.921.3456
www.exfedinvestigations.com

One of the issues facing transgender people that has re-
ceived a significant amount of news coverage is the prob-
lem of ensuring safe access to public restrooms. Nearly
one-quarter (24 percent) of respondents said that someone
had questioned or challenged their presence in a restroom
in the past year, and one in eight (12 percent) respondents
said they were verbally harassed, physically attacked or
sexually assaulted when accessing or using a restroom
during the same period. Fifty-nine percent of respondents
to the USTS said they avoided using a public restroom in
the past year because they were afraid of having problems,
and almost one-third (32 percent) limited the amount they
ate or drank to avoid using the restroom.

There are some relative bright spots within the re-
port as far as civility and professionalism are concerned.
Respondents experience within the court system seemed
to be somewhat better than with the general public at
large. Of the 84 percent who believed that the judges
and/or court staff thought or knew they were transgender
during their interactions, three-quarters (75 percent) felt
they were always treated with respect, almost one-quarter
(22 percent) felt they were only sometimes treated with
respect, and only 2 percent felt they were never treated
with respect. Experiences varied, though, and people
whose interactions with the courts involved criminal mat-
ters reported far higher incidences of disrespect from the
court system.

Legal Issues Facing Transgender Clients

Transgender clients seek legal help for all kinds of differ-
ent reasons, but there are a few issues that more frequently
affect the transgender population.

Of the respondents to the USTS survey from the State
of Michigan, only 9 percent reported that all of their
personal identification had the name and gender they
preferred, while 81 percent reported that none of their
identification had the name and gender they preferred.
The cost of changing identity documents was one of the
main barriers respondents faced, with 42 percent of those
who have not changed their legal name and 40 percent of
those who have not updated the gender marker on their
identification reporting that it was because they could not
afford it. Thirty-three percent (33 percent) of respondents
who have shown an ID with a name or gender that did not
match their gender expression reported that they were
verbally harassed, denied benefits or service, asked to
leave or assaulted.

Michigan law allows for the change of a person’s
gender marker on their birth certificate pursuant to MCL
333.2831(c). The statute requires that a request for a new
gender marker be accompanied by "an affidavit of a physi-
cian certifying that sex-reassignment surgery has been
performed.”"® Because many transgender people may not
be able to readily afford surgical treatment, and for some,
such treatment may be medically dangerous or otherwise
inappropriate, the American Civil Liberties Union of Michi-
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gan filed a federal lawsuit in 2015 challenging the Michi-
gan Secretary of State's policy requiring surgery to change
the gender marker on drivers’ licenses. As a result of that
lawsuit, the Secretary of State introduced a new policy to
allow gender marker on drivers’ licenses to be changed
upon the presentation of a valid United States passport.”
Since the U.S. Department of State only requires a doctor's
certification that a person "has had appropriate clinical
treatment for gender transition” to change the gender
marker on a passport, the requirement for surgical inter-
vention no longer applies in that case.

Transgender people often experience job discrimina-
tion, particularly at or around the time they are transition-
ing. The United States Sixth Circuit Court of Appeals 2018
decision in EEQC v. R.G. emphatically makes it clear that
transgender people are covered under Title VIl in cases
involving employment discrimination, stating that “Dis-
crimination against employees, either because of their
failure to conform to sex stereotypes or their transgender
and transitioning status, is illegal under Title VII."'? The
case has recently been granted certiorari to the United
States Supreme Court and the appeal remains pending.™
In this case, Aimee Stephens, a transgender woman who
was "assigned male at birth,” worked for six years at a
family-owned funeral home. During that time, her gender

expression was male, and she used her male birth name in
her professional capacity. She was fired from her employ-
ment as a funeral director when she notified her employer
that when she returned from her scheduled vacation she
would begin to live and work full-time as a woman. The
funeral home argued that the termination was motivated
by the sincerely held religious beliefs of the owner, and
that “authorizing or paying for a male funeral director

to wear the uniform for female funeral directors would
render him complicit ‘in supporting the idea that sex is

a changeable social construct rather than an immutable
God-given gift."""*

Transgender people in prison populations often face
difficulties in ensuring continuity of care for gender dys-
phoria. As of June 26, 2017, the Michigan Department of
Corrections (MDOC) adopted a new policy for the care of
transgender prisoners after a transgender woman incar-
cerated in a Michigan prison campaigned, with the help
of the Southern Poverty Law Center (SPLC) and the Ameri-
can Civil Liberties Union of Michigan (ACLU of Michi-
gan), to receive the hormone therapy she was denied.™
Jami Naturalite was denied the access by prison officials
pursuant to a "freeze frame"” policy to limit transgender
inmates’ medical care while in state custody, but the new
policy will allow inmates to begin such treatment while in-
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carcerated, even if they did not start their treatment prior
to going to prison.

Transwomen can face problems related to their par-
ticipation in women'’s and girls’ sports. News media have
brought to the public’s attention the challenges faced by
2016 Olympic gold medalist Caster Semanya, a female
South African middle-distance runner who is not transgen-
der, but whose naturally occurring level of male hormones
has prevented her from competing unless she artificially
reduces her testosterone level using drugs, according to a
ruling by the International Association of Athletics Fed-
eration (IAAF)." While less high-profile, there are related
cases arising in high school and college athletics involv-
ing complaints by cisgender athletes about competing
with transgender girls. In Connecticut, three female high
school track and field athletes filed a Title IX discrimina-
tion complaint over the state’s athletic transgender policy.
The three athletes argue that running with transgender
girls puts them at a competitive disadvantage, and hurts
their chances of earning college scholarships.” In a let-
ter dated June 17, 2019, the group "Alliance Defending
Freedom” noted:

Because Title IX focuses on equal opportunities be-
tween the sexes, because this Complaint is precisely
concerned with effects of biological differences be-
tween males and females, because the term "boys”
is commonly understood to refer to young males, and
to avoid otherwise inevitable confusion, we refer in
this complaint to athletes who are biologically male
as "boys,” and to athletes who are biologically female
as "girls.” We do not question any gender identity
claimed by any students, and use the names preferred
by each student rather than legal names.™

While it seems clear that “Alliance Defending Freedom”
has no compunction about misgendering the transgender
girls involved in this case, and seems outrightly hostile to
the very existence of transgender people, this controversy
points out a genuine issue about the limits of Title IX pro-
tections. The Gay, Lesbian & Straight Education Network
(GLSEN) proposed a model high school athletics policy
specifically aimed at eliminating discrimination for trans-
gender and gender nonconforming students that covers a
wide variety of topics including privacy, dress codes, bul-
lying and use of names and pronouns. The model policy is
based in part on the Connecticut Safe Schools Guidelines
and attempts to "incorporate strong local policies and
models and generalizing them for a national context.”'?

Beyond the issue of safe access to bathrooms, trans-
gender people face continuing challenges to other kinds
of public accommodation that get far less attention. In
2015, the Michigan Womyn's Music Festival ceased opera-
tions after 40 years rather than change its policy of only
allowing attendance by "Womyn-Born Womyn.”# This
policy specifically excluded transwomen from attending
the weeklong music event, and prompted protests within

the LGBT community, including the refusal of well-known
artists like the Indigo Girls to continue to perform there.
The ongoing controversy over the policy gave rise to the
acronym "TERF,” standing for “trans-exclusionary radical
feminist.” This acronym was applied to a distinct minority
of feminists who espouse transphobic sentiments, includ-
ing opposition to transgender rights and the inclusion of
transwomen in women’s spaces.?'

And sadly, transgender people continue to be subject
to high levels of personal violence, up to and including
murder. Since 1999, November 20 has been observed as
the Transgender Day of Remembrance (TDoR) to rec-
ognize transgender people, gender-variant individuals,
and those perceived to be transgender who have been
murdered because of hate and intolerance.? Various
countries around the world mark the observance of TDoR
on November 20, and in 2017, the province of Ontario,
Canada, enacted formal legislation to enshrine the day
in law.” As practitioners, it is critically important that we
take seriously our clients’ concerns for their personal
safety, and do not dismiss their fears as being unrealistic
or over-dramatized.

And Finally - the Pronoun Question

| hope that after reading this far, | have been able to
provide you some new information about working with
transgender clients. As | said at the outset, the complexi-
ties faced by transgender people go far beyond whether
they are referred to by the correct pronoun - but that is
important, too. When you are working with a transgender
person in your professional capacity, it is always appropri-
ate to simply ask in a straightforward way what pronouns
they use if you are unsure. If someone corrects you and
says that they prefer to use a gender-neutral pronoun, like
"they” and "them,” then try to be consistent in using that
particular pronoun when referring to them to others and in
legal pleadings. | personally have never met anyone who
has used a more unusual pronoun such as “xe” or “zie,”
but | like to think that if | did, | would try to respectfully
refer to that person in the way that they request. A simple
solution is often to use proper names, and this can often
lessen the risk of unintentionally misgendering someone.

Frequently, the nature of the legal work we do for cli-
ents will require that we refer to someone’s history before
and after their transition. While this situation touches on
the sensitive area of using someone’s "deadname” as |
discussed above, | always try to refer to my client by the
gender they are expressing at the time when | meet them.
While it may seem somewhat awkward to write a sentence
like "her birth certificate records her sex as male and lists
her name as John Doe,” | think that doing so is more
respectful to my client’s gender identity and reaffirms the
authenticity of their transition. As attorneys, we are sup-
posed to be our client’s advocate as well as their legal rep-
resentative. As such, it is incumbent on us to present them
to others as they would do for themselves. Being polite yet
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firm with opposing counsel and judges about how to prop-
erly refer to your client is a hallmark of professionalism,
and most definitely a best practice to ensure your client is
treated with the dignity and respect that all people should
expect from the legal system.

_|_ Timothy S. Cordes focuses his solo
practice on family law and probate
administration. He is currently chair of
the LGBTQA Law Section of the State
Bar of Michigan and is proud to be one
of the section’s founding members.

He is also a member of the Family Law
Section of the State Bar and the OCBA
Family Court Committee. Tim has been

a member of the Stonewall Bar Associa-
tion of Michigan since 2008, serving as its president from
2011 through 2014. As a straight ally, Tim has sought to

be an advocate for the LGBT community on the issues of
marriage equality and the discrimination that same-sex
families with children face in our courts. Following a career
in software development and management consulting, Tim
attended law school at Michigan State University College
of Law, graduating in 2005. In his spare time, Tim enjoys
sailing the Great Lakes and writing and performing plays at

the Players Club in downtown Detroit. He and his wife (and
their little dog, Spike) live in Bloomfield Township.
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