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RUDOLPH K. LEWIS
Plaintiff,

ORDER
01-CV-590Av.

MEL MARTINEZ, TED GREEN, et al.

Defendant.

The above-referenced case was referred to Magistrate Judge H. Kenneth

Schroeder, Jr. pursuant to 28 U.S.C. § 636(b)(1)(B), on March 1, 2002. On

December 31, 2002, Magistrate Judge Schroeder filed a Report and

Recommendation, recommending that defendants’ motion to dismiss be granted.

The Court has carefully reviewed the Report and Recommendation, the

record in this case, and the pleadings and materials submitted by the parties. No

objections having been timely filed, it is hereby

ORDERED, that pursuant to 28 U.S.C. § 636(b)(1), and for the reasons set

forth in Magistrate Judge Schroeder's Report and Recommendation

defendants’ motion to dismiss is granted and the case dismissed in its entirety.
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IT IS SO ORDERED.

HONORABLE Rl/OHA'RD J. ARCARA
UNITED STATES DISTRICT COURT

January j ĵ 2003Dated:
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RUDOLPH K . LEWIS,

01-CV-0590A(Sr )Plaintiff,
v.

MEL MARTINEZ, TED GREEN, and
U.S. DEPARTMENT OF HOUSING AND
URBAN DEVELOPMENT,

Defendants.

REPORT, RECOMMENDATION AND ORDER

This matter was referred to the undersigned by the Hon. Richard J.

Arcara, in accordance with 28 U.S.C. § 636(b), for all pretrial matters and to hear

and report upon dispositive motions. Dkt. #12.

PRELIMINARY STATEMENT

The plaintiff commenced this action pursuant to 28 U.S.C. § 1361 to

compel the defendants to exchange his property at 115 Shepard Street in the City

of Buffalo for another property in the inventory of the United States Department of

Housing and Urban Development ("HUD") . Dkt. #1. The defendants move to

dismiss for failure to state a claim, or, in the alternative, for summary judgment.

Dkt. #15. For the reasons set forth below, I recommend that the defendants'

motion to dismiss be GRANTED.



BACKGROUND

Plaintiff is the owner of 115 Shepard Street in the City of Buffalo.

Dkt. #1, f 6. He purchased this property subject to a mortgage insured by the

Federal Housing Administration ("FHA") on December 29, 1995 from Erie

Development, Inc., a company connected to Parlato Real Estate. Id.

By letter dated October 26, 1 999, plaintiff 's counsel advised Andrew

M. Cuomo, the former secretary of HUD, that
%

.•

Mr. Lewis was a victim of the Parlato housing
scheme. As you undoubtedly know, the Parlato real
estate enterprise developed a method by which it
manipulated the FHA mortgage program to the detriment
of your agency and mortgagors such as Mr. Lewis.

Mr. Lewis' home is literally crumbling down around
him. It will require many thousands of dollars in repairs
to bring it up to code. Unfortunately, however, Mr.
Lewis' residence is located in a neighborhood where
property values are plummeting. Homes are selling for a
fraction of their assessed valuation. It simply does not
make economic sense to invest money rehabilitating a
property that will continue to decline in value.

Since he was first quoted in the Buffalo News on
November 30, 1 997, Mr. Lewis held out hope that your
agency or his mortgage company, Countrywide Home
Loans, would do the right thing by lending him a hand.
All he wanted was a mortgage and interest rate reduction
so that he could afford to make the repairs his home so
desperately needs.

Id. at Exh. A. Plaintiff attached to this letter a copy of an article from the Buffalo

News, dated November 30, 1997, which alleges that Frank R. Parlato, Jr. "buys
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properties in distressed neighborhoods, makes cosmetic improvements and then,

with the help of FHA-approved appraisers, sells them at inflated prices." Id. In that

article, the plaintiff

said he bought his house . . . for $35,900, or double
what Parlato paid three months earlier.

Soon afterward, Lewis discovered serious plumbing
problems.

Id.

On November 24, 1999, Ted Green, of HUD's Single Family Servicing

Division, Washington, D.C. "advised counsel for Plaintiff that HUD would 'trade' his

current home at 1 1 5 Shepard Street for another property in its inventory." Id. at f

8. On January 25, 2000, Mr. Green "faxed counsel for Plaintiff a list of properties

in the HUD inventory." Id. at f 9. The cover sheet to this fax states as follows:

Per telecon. Please select 5 properties from the attached
list that Mr. Lewis want [sic ] to consider as a possible
replacement for his current residence. We will discuss
selections, when completed, with Mr. Joe McCluskey,
Director of Properties.

Id. at Exh. B. Plaintiff 's counsel responded by letter dated February 8, 2000,

stating:

Mr. Lewis is willing to consider exchanging his
property at 115 Shepard Street in the City of Buffalo for
one of the following properties contained in your agency's
inventory:

* * *
Please advise me of what steps Mr. Lewis or I

should take in order to get this process moving forward.
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Id. at Exh. C. By letter to Mr. Green dated May 3, 2000, plaintiff 's counsel noted:

In regard to my letter dated February 8, 2000, I
have yet to receive the courtesy of a reply. When we
spoke on April 18^, you indicated that this matter had
been referred to your agency's Home Ownership Office in
Philadelphia.

Please advise me when you anticipate Mr. Lewis
will be able to exchange his home for one of the five
properties he selected from your agency's inventory.

By letter dated October 31, 2000, plaintiff's counsel wrote Mr.Id. at Exh. D.

Cuomo that

In regard to my letters dated October 26, 1999, February
8, 2000, and May 3, 2000 (copies enclosed), please note
that your agency has made absolutely no progress on its
commitment to "trade" Mr. Lewis's home at 1 1 5 Shepard
Street in the City of Buffalo for a "better" property in
your agency's inventory.

Id. at Exh. E.

In light of these facts, plaintiff claims that he "has a clear right to the

relief sought;" that the "Defendants have a duty to perform the act in question;"

and that "Plaintiff has no other adequate remedy available at law." Id. at It 13-

15. Accordingly, plaintiff seeks "an Order directing Defendants to exchange

Plaintiffs home at 1 1 5 Shepard Street . . . for another property in Defendant HUD's

inventory." Id.
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DISCUSSION AND ANALYSIS

Dismissal Standard

When ruling on a motion to dismiss, the court accepts the material

facts alleged in the complaint as true and draws all reasonable inferences in favor

of the plaintiff and against the defendants. See Chance v. Armstrong, 143 F.3d

698, 701 (2d Cir. 1998); Cohen v. Koenig , 25 F.3d 1168, 1171-72 ( 2d Cir. 1994);

Atlantic Mutual ins. Co. v. Balfour Maclaine int 'l Ltd., 968 F.2d 196, 198 (2d Cir.

1992). However, legal conclusions, deductions or opinions couched as factual

allegations are not given a presumption of truthfulness. Albany Welfare Rights

Organization Day Care Center, Inc. v. Schreck , 463 F.2d 620 (2d Cir. 1972), cert.

denied, 410 U.S. 944 (1973) . The court is "free to consider documents that are

incorporated into the complaint by reference or attached to the complaint as

exhibits, or whose terms and effect are relied upon by the plaintiff in drafting the

complaint." Gryl ex rel. Shire Pharmaceuticals Group PLC v. Shire Pharmaceuticals

Group PLC, 298 F.3d 136, 140 (2d Cir. 2002).

The court is required to read the complaint broadly and with great

latitude on a motion to dismiss. Yoder v. Orthomolecular Nutr. Inst. , 751 F.2d 555,

558 (2d Cir.1 985). The court 's function on a motion to dismiss is "not to weigh

the evidence that might be presented at a trial but merely to determine whether the

complaint itself is legally sufficient." Goldman v. Belden, 754 F.2d 1059, 1067 (2d
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Cir. 1985) . The complaint will be dismissed only if "it appears beyond doubt " that

the plaintiff can prove no set of facts which would entitle it to relief . Hishon v.

King & Spalding, 467 U.S. 69, 73 (1984); Conley v. Gibson, 355 U.S. 41, 45-46

(1957); Gregory v. Daly, 243 F.3d 687, 691 (2d Cir. 2001). Stated another way,

it must be determined whether plaintiff has stated any valid ground for relief in his

complaint. Ferran v. Town of Nassau, 11 F.3d 21, 22 (2d Cir.1993), cert, denied,

513 U.S. 1014 (1994).

Mandamus

28 U.S.C. § 1361 provides that the "district courts shall have original

jurisdiction of any action in the nature of mandamus to compel an officer or

employee of the United States or any agency thereof to perform a duty owed to the

plaintiff."

The prerequisites to the issuance of a writ of mandamus
have been stated as ( 1 ) a clear right in the plaintiff to the
relief sought; (2) a plainly defined and peremptory duty on
the defendant's part to do the act in question; and (3)
lack of another available, adequate remedy.

Billiteri v. United States Board of Parole, 541 F.2d 938, 946 (2d Cir. 1976); see

Anderson v. Bowen, 881 F.2d 1, 5 (2d Cir. 1989). "Thus, a writ of mandamus

properly is issued when a government official fails to comply with a specific

statutory or regulatory direction." Leonhard v. Mitchell, 473 F.2d 709 (2d Cir.),

cert, denied, 412 U.S. 949 (1973).
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Despite the sympathetic nature of the allegations, this court does not

possess jurisdiction to entertain plaintiff 's prayer for relief. Accepting as true, for

the purposes of this motion, plaintiff's allegations that the seller, appraiser and

mortgagee conspired to sell plaintiff a home secured by a mortgage insured by the

1 9FHA at a price substantially in excess of its market value, there is simply no

statute or regulation which directs HUD to exchange such a property with a HUD-

owned property valued commensurate with plaintiff ' s mortgage.

Plaintiff argues that pursuant to 12 U.S.C. § 1 710(g), "the Secretary

of HUD may not only sell any properties conveyed to him, but he also has the

i As part of its mandate to provide affordable housing to all
Americans, HUD insures mortgages on single family homes through
the Single Family Mortgage Insurance Program . . . set forth in 24
C.F.R. pt 203 ( 2001). This insurance is commonly known as FHA
insurance. If a mortgagor defaults on a HUD-insured mortgage, the
mortgagee may foreclose and convey title of the property to HUD.
The mortgagee then submits an insurance claim to HUD for payment
of most of the mortgagee's losses, and HUD disposes of the property
according to its procedures.

City of Country Club Hills v. United States Dep' t of Housing and Urban Dev., 2001 WL 1117276
(N.D.III. 2001).

2 The application for insurance provides that
(a ) The mortgagor is responsible for making those investigations,

analyses and inspections it deems necessary for protecting its
interests in the property.

(b) Any appraisals, inspections, environmental assessments, and
technical or financial evaluations conducted by or for the
Commissioner are performed to determine the maximum insurable
mortgage, and to protect the Commissioner and the FHA insurance
funds. Such appraisals, inspections, assessments and evaluations
neither create nor imply a duty or obligation from HUD to the
mortgagor, or to any other party, and are not to be regarded as a
warranty by HUD to the mortgagor, or any other party, of the value
or condition of the property.

24 C.F.R. § 200.145; see also 24 C.F.R. § 200.200 (b) (Disclaimer to Appraisal Roster ).
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discretion to 'deal with' any such properties." Dkt. #19, pp. 2-3. This statute

provides as follows:

Notwithstanding any other provision of law relating to the
acquisition, handling, or disposal of real property by the
United States, the Secretary shall have power to deal
with, complete, rent, renovate, modernize, insure, or sell
for cash or credit, in his discretion, any properties
conveyed to him in exchange for debentures and
certificates of claim as provided in this section; and
notwithstanding any other provision of law, the Secretary
shall also have power to pursue to final collection, by way
of compromise or otherwise, all claims against
mortgagors assigned by mortgagees to the Secretary as
provided in this section . . . .

12 U.S.C. § 1710(g) (emphasis added) . As plaintiff recognizes in his memorandum

of law, this provision is discretionary. Dkt. #19, p.2. It cannot, therefore, provide

the basis for mandamus jurisdiction. Moreover, as defendants point out in their

memorandum of law, the regulations governing the disposition of one-to-four family

properties in HUD's possession to individuals such as plaintiff are similarly

discretionary:

HUD may also seek to dispose of properties through
direct sales to other individuals or entities that do not
meet any of the categories specified in this section, if the
Assistant Secretary for Housing-Federal Housing
Commissioner (or his or her designee) finds in writing that
such sales would further the goals of the National
Housing Act (12 U.S.C. 1701 et seq. ) and would be in
the best interests of the Secretary. These sales will be
upon such terms and conditions as the Secretary may
prescribe.

24 C.F.R. § 291.210(c).
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Plaintiff suggests that HUD is bound to transfer property to plaintiff as

a result of the faxed "offer" from Ted Green at HUD on January 25, 2000, which

plaintiff "accepted" by letter dated February 8, 2000. Dkt. #19, p.3.

The general requirements for a binding contract with the
United States are identical for both express and implied
contracts. The party alleging a contract must show a
mutual intent to contract including an offer, an
acceptance, and consideration. A contract with the
United States also requires that the Government
representative who entered or ratified the agreement had
actual authority to bind the United States. Anyone
entering into an agreement with the Government takes
the risk of accurately ascertaining the authority of the
agents who purport to act for the Government, and this
risk remains with the contractor even when the
Government agents themselves may have been unaware
of the limitations on their authority.

Trauma Service Group v. United States, 104 F.3d 1321, 1325 (Fed. Cir. 1997)

(internal citations omitted). In addition, "[a]n implied-in-fact agreement must be

'founded upon a meeting of the minds, which, although not embodied in an express

contract, is inferred, as a fact, from conduct of the parties showing, in the light of

Hercules Inc. v. Unitedthe surrounding circumstances, their tacit understanding.! I I

States, 516 U.S. 417, 424 (1995), quoting Baltimore & Ohio R.R. Co. v. United

States , 261 U.S. 592, 597 (1923) ).

Plaintiffs allegations do not suggest the existence of an enforceable

agreement. The correspondence incorporated into plaintiff 's complaint clearly

demonstrates the absence of any "meeting of the minds." Plaintiff 's own
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communications with representatives of HUD establish the preliminary nature of the

discussions between the parties - counsel for plaintiff advised that plaintiff was

"willing to consider exchanging his property," and asked "what steps Mr. Lewis or I

should take in order to get this process moving forward." Dkt. #1, Exh. C. The

HUD representative who provided plaintiff with the list of HUD properties did so for

plaintiff "to consider . . . a possible replacement for his current residence." Id. at

Exh. B. In that same communication, he indicated that further discussions would

be required with Mr. Joe McCluskey, Director of Properties." Id. Thereafter,

plaintiff recognizes that his request had been referred to HUD's Home Ownership

Office in Philadelphia. Id. at Exh. D. Plaintiff 's allegations thereby establish that

the discussions regarding any transfer of property were preliminary, with no

commitment by anyone with the requisite authority to transfer any particular

property subject to any particular terms. See 24 C.F.R. § 291.210(c).

Finally, there is nothing to suggest that a transfer of property between

plaintiff and HUD is the only adequate remedy available to plaintiff. For example,

plaintiff has not alleged any facts suggesting the lack of an adequate remedy from

the seller, appraiser or mortgage company.

CONCLUSION

Inasmuch as plaintiff has failed to allege sufficient facts to support any

of the three prerequisites for the issuance of a writ of mandamus, I find that
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plaintiff has failed to state a claim upon which relief can be granted and that this

court lacks subject matter jurisdiction to grant plaintiff 's prayer for mandamus

relief . Therefore, it is recommended that the defendants' motion to dismiss be

GRANTED and that plaintiff 's complaint be DISMISSED.

Pursuant to 28 U.S.C. § 636(b) (1 ), it is hereby

ORDERED, that this Report, Recommendation and Order be filed with

the Clerk of the Court.

ANY OBJECTIONS to this Report, Recommendation and Order must be

filed with the Clerk of this Court within ten (10) days after receipt of a copy of this

Report, Recommendation and Order in accordance with the above statute,

Fed.R.Civ.P. 72(b) and Local Rule 72.3(a) (3) .

The district judge will ordinarily refuse to consider de novo arguments,

case law and/or evidentiary material which could have been, but were not

presented to the magistrate judge in the first instance. See, e.g., Patterson-Leitch

Co. v. Massachusetts Mun. Wholesale Electric Co., 840 F.2d 985 (1st Cir. 1988).

Failure to file objections within the specified time or to request an

extension of such time waives the right to appeal the District Court ' s Order.
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Thomas v. Arn, 474 U.S. 140, 106 S. Ct. 466, 88 L. Ed.2d 435 (1985); Wesolek

v. Canadair Ltd., 838 F.2d 55 (2d Cir. 1988) .

The parties are reminded that, pursuant to Rule 72.3(a) (3) of the Local

Rules for the Western District of New York, "written objections shall specifically

identify the portions of the proposed findings and recommendations to which

objection is made and the basis for such objection and shall be supported by legal

authority." Failure to comply with the provisions of Rule 72.3(a) (3) , or with the

similar provisions of Rule 72.3 (a) (2) (concerning objections to a Magistrate Judge's

Report. Recommendation and Order), may result in the District Judge's refusal to

consider the objection.

The Clerk is hereby directed to send a copy of this Report,

Recommendation and Order to the attorneys for the parties.

I-H /KENNET>|SCHROEDER, JR.
United States Magistrate Judge

Buffalo, New York
December , 2002

DATED:
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